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1 Introduction

Corruption harms communities and impacts the global economy. It discourages
business opportunities, hinders foreign aid and investment, and exacerbates inequality.
It victimizes society’s most vulnerable and marginalized individuals by affecting their
ability to meet their basic needs, as well as reducing their chances of overcoming
poverty and exclusion. For example, corruption costs lives in the construction industry’
and in the health care sector.? The divesting of public funds leads to decreased spending
on public services, such as education and the protection of the environment.® When
corruption is committed through criminal groups that are connected to influential
economic or political actors,* it increases the risk of instability and violence, which in turn
poses a threat to international peace and security.

In recent years there has been an increasing recognition of the relationship between
corruption and human rights, as reflected by two resolutions adopted by the United
Nations (UN) Human Rights Council in 2021.> Whereas social, economic and cultural
rights are affected when corruption impacts the provision and quality of goods and
services, civil and political rights are impacted when corruption prevents the proper
functioning of institutions, undermines the rule of law and ultimately harms trust in the
legitimacy of government.®

Despite this general understanding and the research efforts engaged in generating
data on this matter,” because of its covert nature and pernicious consequences, the cost
of corruption is markedly difficult to measure and quantify. Similarly, victimization in this
context is often complex because, as in the case of environmental crime? its victims
are not always easily identifiable. In many cases, they may not even be aware of their
victimization.

The prevention and countering of corruption have attracted significant political
attention. However, it is also increasingly acknowledged that preventive approaches
and repressive criminal responses are incomplete if the damages arising from the acts
in question are left unaddressed. Thus, this publication is focused on exploring such
damages, including how victims can be compensated.

The reparation of damages exists as a general principle of law in all legal systems. In
both common law and civil law systems, it is understood as the remediation of a harm
originating from an unlawful conduct in order to reestablish the situation that would
have existed had the harm not occurred (Restitutio ad integrum).® Different legal systems
resort to different terms to refer to the various concepts related to remedying damages.
Therefore, the terms recovery, restitution, reparation, compensation, remedy and redress
may have different meanings in different jurisdictions.

Moreover, the recovery of corruption damages may be grounded in two distinct con-
ceptual regimes: the “anti-corruption regime” on the one hand, and human rights law on
the other. Human rights are understood as “internationally guaranteed legal entitlements
of individuals vis-a-vis the state."° As such, they are the foundation for a claims-based
and victim-centered approach that is focused on ensuring reparation for the aggrieved
(individual or collective) victims. This contrasts with a repressive anti-corruption angle
that is focused on prosecuting the offenders and ensuring accountability. However, both
regimes have in common that they are grounded in the rule of law, or the idea that “all
persons and authorities within the state, whether public or private, should be bound by
and entitled to the benefit of laws publicly and prospectively promulgated and publicly
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administered in the courts.”™ In other words, both approaches require an application of
the law that is fair, consistent and predictable.

The United Nations Convention against Corruption (UNCAC), the only legally binding
universal anti-corruption instrument, incorporates provisions aimed at promoting
domestic legal frameworks that provide victims (and prior legitimate owners) with the
means to recover the damages and assets implicated in corruption offences. In this
context, the UNCAC's Chapter V is devoted to asset recovery, which goes beyond the
archetypal and narrow anti-corruption focus on law enforcement with regard to the
offenders, specifically, to returning the stolen assets to their rightful owners, including
countries from which they had been illicitly taken. The inclusion of claims-based
provisions related to the compensation of victims within the UNCAC, if only sparsely
and broadly considered, shows that the anti-corruption regime and the human rights
approach do in fact interlock and mutually reinforce one another.

Notwithstanding, concepts such as that of the “victim,” when integrated into
anti-corruption treaties, do require a shift in perspective from the default objective of
ensuring accountability by averting impunity to the objective of ensuring the reparation
of the harms caused to victims—whether these are individuals, particular groups within
societies, or entire states.

Despite the international consensus reflected in regional and international instru-
ments and declarations (see chapter 2), no systematic research has been conducted
concerning the reparation of victims of corruption. Furthermore, the existing research
by academics,'? civil society
organizations,’ and the United
Nations Office on Drugs and Crime

66 Despite the international (UNODC) shows that in only a

small number of countries have

victims of corruption offences

consensus reflected In regional e compensated 1nmos

cases in which embezzled funds

a ﬂd |ﬂterﬂat|0ﬂa| |n8tru ments are recovered, no reparation is

. . received. Also, in most other cases,
there is no information about the
a M d d ec | a ratl O N S' N O SyStem at | C matter. What is more, there do not
appear to be many such attempts

research has been conducted o vocover the damages engen.

dered by acts of corruption.

concerning the reparation This dearth of cases was

. . . discussed by the UNCAC's States
Of V| C‘U ms O]C Corry pmon ,’ parties at the Sixth Session of the
' Conference of State Parties to

the UNCAC (COSP) held in 2015.
It culminated in the adoption of a
resolution directing the COSP’s Open-ended Intergovernmental Working Group on Asset
Recovery to compile a list of best practices for identifying victims of corruption and the
parameters for compensation.’ Discussions continued at the 2017 and 2019 sessions.
The States parties also passed additional resolutions instructing the Working Group to
redouble its efforts to identify best practices.™

This publication was developed as part of that effort and within the larger objective
of stimulating further research and exchange on the matter. It is aimed at providing an
overview of the current state of law and practice regarding: (i) the recovery of corruption
damages; (i) outlining the different types of legal frameworks and avenues available in
different legal systems; and (i) the respective legal barriers and other challenges that
may arise.
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INTRODUCTION

This publication draws on the responses of 56 jurisdictions received in response
to two questionnaires’ concerning countries’ legislation and their implementation. It
was conducted by the UNODC and the Asset Recovery Committee of the International
Bar Association. Despite the breadth of the geographic scope, the responses covering
every region, the stage of development and a diversity of legal systems, the sample was
considered too small to draw definitive conclusions from—especially as the responses
reflected the lack of available information concerning practical cases of implementation.
For this reason, references to the responses are limited to certain instances. The surveys
are referred to as “the questionnaires” throughout the publication. To the extent neces-
sary, the analysis also relies on existing research concerning the recovery of damages
for corruption and the comparative law literature on torts and civil liabilities and criminal
procedures,”” as well as the outcomes of the UNCAC's country reviews conducted under
its Implementation Review Mechanism.

In terms of scope, the following points require attention. Firstly, although the most fre-
quently occurring type of corruption is small-scale corruption through which natural or
legal persons are harmed by agency actions or decisions, the scope of this publication
is focused on addressing questions of recovery relating to cases of grand corruption.
The significant sums involved in such cases, as well as their complexity, mean that the
possibility for recovery in such cases merits particular attention.

Moreover, this publication focuses on the existing legal avenues. Therefore, it does
not address the challenges associated with enforcing judgments once they are adju-
dicated. Judgment enforcement is a potentially significant challenge in transnational
corruption cases where the perpetrator or the stolen assets may reside outside of the
jurisdiction hosting the legal proceedings, so that the matter would merit a publication of
its own.”®

Finally, the limitations of this study relate to the most salient feature of the countries
surveyed through the questionnaires, which is the absence of public information about
the participation of victims of corruption in criminal proceedings. The countries’ respons-
es to the questionnaires demonstrate the difficulty of accessing and sharing information
related to corruption cases. Of the 56 countries surveyed, only three (the Cayman
Islands, Greece and South Africa) indicated that they were aware of cases in which the
compensation of damages was granted to victims of corruption. Also, only three (Brazil,
South Africa and Switzerland) knew about the involvement of victims of corruption
in proceedings for asset return. In response to the question regarding whether the
government publishes statistics or reports about the role and participation of victims of
corruption in criminal proceedings, all surveyed countries responded negatively. There-
fore, the absence of relevant information for such cases is a limitation of its own.

Rather than aspiring to present a comprehensive overview or providing guidelines
on how countries could better repair the harm caused by corruption, this publication is
more humbly aimed at presenting the findings of the information available. The objective
is to serve as a starting point for further research, exchange and debate between policy
makers, legislators, prosecutors and other judicial officers, law enforcement officials,
legal scholars, human rights advocates, citizens, as well as the general public.

In addressing a globally diverse readership familiar with different legal systems, for
the purpose of this publication, the following expressions should be understood as
follows: Reparation is understood as a broad concept entailing any remedy with regard
to any type of harm caused by corruption, whether it be by restoring the situation to its
initial status or by compensating for the harm in any other way. Therefore, reparation
not only covers pecuniary damages, but also the wider, less tangible and more diffuse
damages. After all, the consequences of corruption do not limit themselves to direct
and immediate harms or easily quantifiable monetary losses. Furthermore, the pursuit
of monetary and non-monetary damages need not be a mutually exclusively endeavor.
Remedy is understood as an enforcement of the legal right of a person harmed by
a wrong, whereas compensation of damages is more narrowly understood as the
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monetary remedy imposed by a court and awarded to a harmed party as a recom-
pense for harm.

This publication contains 6 chapters, beginning with an overview of the international

and regional standards relating to the recovery of corruption damages (Chapter 2) and
the different existing judicial avenues for such reparation (Chapter 3). It moves on to
exploring legal standing and who can obtain victim status (Chapter 4), as well as damage
claims, including challenges in establishing causality (Chapter 5). Chapter 6 concludes
with potential actions aimed at overcoming the various challenges identified.
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2 International Standards

Provisions on and references to the recovery of corruption damages are included in
several international and regional anti-corruption treaties, other international standards
emerging from human rights instruments, as well as soft law declarations. Through
these standards developed in recent decades, countries have agreed on principles

and broad mechanisms aimed at ensuring that their legal frameworks provide victims
with the means to recover the damages caused by corruption offences. Therefore, this
chapter is aimed at providing a brief overview of the relevant international obligations
and commitments made by States, namely:

The United Nations Convention against Corruption

The Political Declaration adopted at the United Nations Special Session of the
General Assembly

The Council of Europe Civil Law Convention on Corruption

The Council of Europe Convention on Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime and on the Financing of Terrorism

European Union (EU) Directive 2014/42/EU on the freezing and confiscation of
instrumentalities and proceeds of crime in the EU

Relevant Human Rights Treaties establishing the rights to remedy

The Global Forum for Asset Recovery Principles for Disposition and Transfer of
Confiscated Stolen Assets in Corruption Cases

Relevant Recommendations from the Financial Action Task Force.

2.1 The United Nations Convention against Corruption
(UNCAC)

As mentioned in the introduction, the UNCAC, adopted by the United Nations General
Assembly in 2003 and entered into force in 2005, is the only legally binding universal
anti-corruption instrument. Depending on the wording of each provision, the Convention
imposes obligations and sets standards to be pursued by the 190 State parties (the
number of State parties at the time of drafting this publication). Four of the five relevant
provisions cited below contain mandatory language, thus establishing an obligation for
all State parties to adopt the measures in question.

Another unique aspect of the Convention is the establishment of its Implementation
Review Mechanism, which is a peer review process aimed at supporting States in the
implementation of all substantive provisions of the Convention. It does so through the
identification of challenges, good practices and technical assistance needs. This allows
States to identify gaps in their legislative and institutional frameworks. At the same time,
it allows for the identification of trends in implementation among the broader practi-
tioner and academic anti-corruption community.
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2.1.1 Provisions in Chapter Il concerning Criminalization and
Law Enforcement

The first provision relevant to the issue of victim compensation is found in Article 32
on the protection of witnesses, experts and victims. Whereas four of the article’s five
paragraphs refer to protection measures, the last paragraph requires State parties to
enable victims’ views and concerns to be considered in criminal proceedings. Close to
ten percent of the 174 State parties reviewed under the first cycle at the time of drafting
received recommendations about this provision, suggesting that the legislation of the
vast majority of States foresees, at least in some way, consideration of the views or
interests of victims in criminal proceedings. Good practices identified by the reviewing
experts included the enactment of a specific law on victims in one State party, and the
use of victim impact statements during criminal corruption proceedings in another.

Article 34 concerning the “consequences of corruption” requires State parties to “take
measures” to address consequences of specific acts of corruption. It also encourages
them to consider corruption as a “relevant factor in legal proceedings to annul or rescind
a contract”. Almost a quarter of the 174 State parties that finalized their first cycle
reviews received recommendations regarding the allowing of corruption to be a relevant
factor in legal proceedings to annul or rescind a contract or withdraw a concession. This
suggests that reviewing experts have interpreted the broad and undefined language of
Article 34 as not necessarily requiring more than that to consider the State party under
review as complying with its obligation to address the consequences of corruption.

The UNCAC's Article 35 is more
closely relevant in the context of
ensuring victim compensation, as it

“ ArUC’e 34 CODC@[’HH’]@ the requires State parties to take mea-

sures to grant standing to “entities and

persons who have suffered damage

”COHSGQUGHCGS Of Corru pmon” as a result of an act of corruption.”

This allows them to initiate legal

I’GQUII’GS State parUeS J[O proceedings “against those responsi-

ble for that damage in order to obtain

f & compensation.” Although the UNCAC
ta ke m eas U res J[O ad d reSS does not include a definition of victim,
the Travaux Préparatoires to the Con-

consequences of specific vention clude an terpretative note

. for Article 35 to clarify that “entities
acts O]C Ccorry pJUOﬂ . 9 and persons” must be understood
to include natural persons as well
as legal persons, including States.
However, the UNCAC does not define
and, therefore, does not exclude any category of damage.

Just over ten percent of the 174 State parties having completed their first cycle
reviews received recommendations regarding this provision. These ranged from broad
recommendations aimed at ensuring that sufficient measures exist to provide for the
compensation of damages resulting from acts of corruption to very specific recommen-
dations reflecting the different challenges reviewing experts identified with regard to the
implementation of Article 35. As stated in the “State of Implementation of the UNCAC,"
“[tlhere are usually no special legal provisions that provide a cause of action based on
damages due to corrupt activities; such cases are dealt with under the general principles
of civil (contract or tort) law." As such, in general, reviewing experts considered such
general principles of civil (contract or tort) law as sufficient to ensure compliance with
Article 35.
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2.1.2 Provisions in Chapter V concerning Asset Recovery

Chapter V of the Convention covers asset recovery measures. Article 51 provides that
the return of assets is a fundamental principle of the Convention. Articles 54 and 55
cover mutual legal assistance with a view to confiscating the assets. Article 57 concerns
the return and disposal of assets confiscated through such requests. Finally, Article 53
concerns measures enabling States to directly engage in civil proceedings to recover the
assets and to have their views heard when a decision of confiscation is being considered
by the courts.

Article 53 covers “direct recovery” with a view to allowing the State of origin to
directly take civil action to establish ownership of assets, recover damages, and have its
claims recognized by the State hosting the assets when the latter is making a decision
concerning confiscation. Most pertinently in the context of recovering corruption
damages, Article 53(b) requires State parties to enable their courts to order those who
have committed corruption offences to pay compensation or damages to another State
party that has been harmed by such offences. At the time of drafting this publication,
just over ten percent of the 66 State parties having finalized their second cycle reviews
covering asset recovery provisions received recommendations about this provision. This
suggests that the vast majority of States do allow their courts to order compensation to
be paid to other States.

Finally, Article 57, paragraph 3 (c) concerning the return and disposal of assets,
includes the requirement to give priority consideration to returning confiscated property
to the requesting State Party, returning such property to its prior legitimate owners or
compensating the victims of the crime.

2.2 The Political Declaration adopted at the United
Nations Special Session of the General Assembly

In June 2021, the United Nations Member States and the UNCAC State parties adopted
a political declaration entitled, “Our common commitment to effectively addressing chal-
lenges and implementing measures to prevent and combat corruption and strengthen
international cooperation.” This was taken at the special session of the General Assem-
bly against corruption. The Declaration, among other pledges, reaffirmed the States’
commitment to implementing the provisions of Chapter V concerning asset recovery,
particularly paragraphs 46 and 49. Although the term “victim” only appears in three
instances (once in the preamble, once in the context of protecting them from retaliation,
and only once in the context of compensation), the declaration included the commit-
ment to establish the necessary legal frameworks allowing State parties to initiate legal
proceedings to claim title to or ownership of assets. It also provided for consideration
of models of disposal and administration of confiscated assets, thereby allocating such
assets to funds that could be used to compensate victims or benefit communities.

49. We [.] will consider the various possible models of disposal and administration
of confiscated proceeds of offences established in accordance with the Convention,
including, where feasible, allocating such proceeds to the national revenue fund

or the State treasury, reinvesting funds for special purposes and compensating
victims of the crime, including through the social reuse of assets for the benefit of
communities. [...]
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2.3 The Council of Europe Civil Law Convention on
Corruption

The Council of Europe Civil Law Convention on Corruption was adopted by the Council of
Europe States in 1999 and entered into force in 2003. It is unique in serving as “the first
attempt to define common international rules in the field of civil law and corruption”?
The Programme of Action against corruption developed by a Multidisciplinary Group on
Corruption prior to its drafting explained the need for such a Convention based on the
following reasoning in the context of countering corruption:

[.] civil law is directly linked to criminal law and administrative law. If an offence
such as corruption is prohibited under criminal law, a claim for damages can be
made which is based on the commission of the criminal act. Victims might find it
easier to safeguard their interests under civil law than to use criminal law. Similarly,
if an administration does not exercise sufficiently its supervisory responsibilities, a
claim for damages may be made.?

This Declaration was developed based on the recognition of the importance of the fact
that “civil law take into account the need to fight corruption and in particular provides
for effective remedies for those whose rights and interests are affected "by corruption.”
As such, the Council of Europe Civil Law Convention on Corruption includes a breadth
of provisions aimed at ensuring that the Civil Law of its State parties provide the means
to respond to corrupt acts. Therefore, it encompasses provisions concerning: (i) com-
pensation for damage; (ii) liability, including State responsibility for acts of corruption
committed by public officials; (iii) contributory negligence and the potential reduction or
disallowance of compensation; (iv) validity of contracts; (v) protection of employees who
report corruption; (vi) clarity and accuracy of accounts and audits; (vii) the acquisition
of evidence; and (viii) court orders to preserve the assets for the execution of the final
judgment and international cooperation. The provisions most relevant in the context of
the compensation of damages include Articles 1, 3, 4 and 5, as follows:

Article 1 obliges States to provide effective remedies for victims of corruption,
including the obtention of compensation for damage.

Article 3 provides for the rights of victims of corruption to initiate an action in order to
obtain full compensation for the damages suffered. It specifies that such damage is
not limited to material damage or loss of profits but may also include non-pecuniary
loss.

Article 4 provides the general conditions under which damage must be compensated,
which includes (1) that an offender have committed or authorized or even failed to
prevent an act of corruption; (2) that a victim have suffered damage; and (3) that there
be a causal link between the two. The second paragraph foresees the case in which
more than one person may be liable for the same corrupt act.

Article 5 obliges States to enable victims to claim compensation from a State in the
case in which the damage was caused by an act of corruption by its public officials.

The Council of Europe Civil Law Convention on Corruption is unique in its explicit
provision of a broad definition of damages in Article 3, as well as the provision for State
liability for the acts of its officials in Article 5.
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2.4 The Council of Europe Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from
Crime and on the Financing of Terrorism

The Council of Europe Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime and on the Financing of Terrorism, also known as the Warsaw
Convention or CETS 198, was adopted by Council of Europe States in 2005. The aim
was to facilitate international cooperation and mutual legal assistance in investigating
crime and locating, seizing and confiscating the proceeds thereof. Article 25, even in its
non-mandatory language, closely mirrors the UNCAC's Article 57 (3) (c), in providing that
arequested State must, “give priority consideration to returning the confiscated property
to the requesting party so that it can give compensation to the victims of the crime or
return such property to their legitimate owners.”

2.5 European Union (EU) Directive 2014/42/EU
on the freezing and confiscation of instrumentalities
and proceeds of crime in the European Union

The European Union Directive 2014/42/EU is aimed at facilitating the confiscation and
recovery of proceeds and instrumentalities of crime within the EU. In its preamble, it
refers to making use of confiscated property for “social purposes” and more pertinently,
Article 8 provides that confiscation measures should not prevent victims from seeking
compensation for their claims, specifically:

[..] Member States should consider taking measures allowing confiscated property
to be used for public interest or social purposes. Such measures could, inter alia,
comprise earmarking property for law enforcement and crime prevention projects,
as well as for other projects of public interest and social utility. That obligation to
consider taking measures entails a procedural obligation for Member States, such
as conducting a legal analysis or discussing the advantages and disadvantages of
introducing measures. [.]

Article 8

[

10. Where, as a result of a criminal offence, victims have claims against the person
who is subject to a confiscation measure provided for under this Directive, Member
States shall take the necessary measures to ensure that the confiscation measure

does not prevent those victims from seeking compensation for their claims.

2.6 Victims as defined in International and Regional
Human Rights Treaties and Standards

Human rights standards are relevant insofar as they provide a definition of victims and
establish a general right to remedy for human rights violations, with this right itself
becoming a key principle of human rights law.®

Most notably, the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power® adopted by the United Nations General Assembly Resolution Number
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40/34 on November 29, 1985, provides a definition of victims which includes both
individual and collective victims, with the victim status independent of the identification,
apprehension, prosecution, or conviction of the perpetrator. The Declaration also
recognizes the rights of victims of crime to redress, restitution, and compensation. In
addition, it provides the judicial and administrative mechanisms of remedy and redress
they are entitled to in paragraphs 4 and 5 as follows:

A. Victims of crime

1. “Victims” means persons who, individually or collectively, have suffered harm,
including physical or mental injury, emotional suffering, economic loss, or sub-
stantial impairment of their fundamental rights, through acts or omissions that are
in violation of criminal laws operative within Member States, including those laws
proscribing criminal abuse of power.

2. A person may be considered a victim under this Declaration, regardless of
whether the perpetrator is identified, apprehended, prosecuted, or convicted and
regardless of the familial relationship between the perpetrator and the victim. The
term “victim” also includes, where appropriate, the immediate family or dependents
of the direct victim and persons who have suffered harm in intervening to assist
victims in distress or to prevent victimization.

[.]
Access to justice and fair treatment

4. Victims [..] are entitled to access to the mechanisms of justice and to prompt
redress, as provided for by national legislation, for the harm that they have suffered.

5. Judicial and administrative mechanisms should be established and strengthened
where necessary to enable victims to obtain redress through formal or informal
procedures that are expeditious, fair, inexpensive and accessible. Victims should be
informed of their rights in seeking redress through such mechanisms.

Based on the Universal Declaration of Human Rights, Article 8 on “the right to an effec-
tive remedy by the competent national tribunals for acts violating the fundamental rights
granted him by the constitution or by law,” Article 2 of the International Covenant on Civil
and Political Rights stipulates that States must develop possibilities for judicial remedy
and ensure that any granted remedies are enforced.

Chapters VIl to X of the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law,” similarly foresees measures providing
victims with equal and effective access to justice; adequate, effective and prompt
reparation for harm suffered; and access to relevant information concerning violations
and reparation mechanisms.

Regional human rights conventions include similar provisions to those foreseen in
the international treaties and declarations, with the European Convention on Human
Rights providing the right to an effective remedy as part of Article 13. Article 25 regard-
ing “judicial protection” of the Inter-American Convention on Human Rights specifies
the State duties concerning effective recourse. In this regard, the Inter-American
Commission of Human Rights (IACHR)® posited in a 2019 report on Corruption and
Human Rights that States must adopt the necessary measures to facilitate access
for victims (and for those who report acts of corruption) to adequate and effective
means to report such crimes, as well as to the effective means to repair the damages
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thereof. In stressing that corruption is not an abstract crime with a passive subject, the
Commission argues that, particularly in cases of grand corruption, States have a duty
to identify the victims, which may be entire social groups. This will ensure an effective
and just reparation of damages.

The United Nations Guiding Principles for Business and Human Rights,® based on
its “Protect, Respect, and Remedy” Framework, contains a pillar concerning remedy. It
requires States to make available means to effective victims for business-related human
rights violations (see paragraphs 25 to 31).

2.7 Aarhus Convention

European regional efforts aimed at developing common frameworks for class actions
have led to the adoption by the United Nations Economic Commission for Europe
(UNECE) of the Aarhus Convention in 1998."° Among other rights, the Convention
grants the public access to justice for collective redress. To ensure consistent
implementation across Europe, the European Parliament issued a Resolution in 2012
entitled “Towards a Coherent European Approach to Collective Redress."" It seeks for
the principles of collective redress to be applied horizontally across the EU on areas
subject to collective redress, including corruption.’ Its implementation was further
encouraged by the Recommendation issued by the European Commission in 2013.™
The Recommendation attaches the issue of legal standing to the type of damage and
distinguishes between cases in which the collective victims are an identifiable group
and cases in which they are not. A 2018 report published by the European Commission
concluded that its implementation was not being consistently applied across Europe.
It also found that the rules concerning jurisdiction on collective redress were not in line
with the recommendation, thus rendering the development of cross-border collective
redress mechanisms difficult.’

2.8 Other international commitments

2.8.1 The Global Forum on Asset Recovery Principles for Disposition
and Transfer of Confiscated Stolen Assets in Corruption Cases'®

The Global Forum on Asset Recovery (GFAR) is a platform created by the joint
UNODC-World Bank Stolen Asset Recovery Initiative (StAR). It is aimed at supporting
investigators and prosecutors charged with identifying and tracing assets for their recov-
ery and return. The ten GFAR principles were developed and adopted by governments
and civil society organizations at the Global Forum on Asset Recovery in December
2017. Itincluded the support of the StAR Initiative, two co-hosts (the United Kingdom
and the United States) and four “focus countries” (namely, Nigeria, Sri Lanka, Tunisia and
Ukraine). Most notably, they recommend that “stolen assets recovered from corrupt offi-
cials should benefit the people of the nations harmed by the underlying corrupt conduct.”
They also encourage States to facilitate the participation of citizens from victim states
and other non-state actors in the asset return process.

2.8.2 Recommendations from the Financial Action Task Force

The Financial Action Task Force (FATF) is an inter-governmental body created to set
international standards aimed at countering money laundering and the financing of
terrorism. Among other things, the FATF Recommendations establish the fundamental
guidelines in the enactment of measures for the purpose of seizing illicit proceeds
through the provision of temporary measures, cooperation with foreign jurisdictions,
and the granting of sufficient authority to national authorities to apply these measures
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domestically and internationally. A best practices paper entitled “FATF Best Practices
2012-on Confiscation—Recommendations 4 and 38—and a Framework for Ongoing
Work on Asset Recovery”'® provides that asset-sharing agreements must “be consistent
with” the compensation of victims.
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3 Avenues for Reparation

Having introduced the existing international and regional standards established with
regard to compensating victims of corruption crimes, this third chapter aims at present-
ing the principal judicial avenues available in the different jurisdictions across the globe.
These include:

Civil proceedings

Criminal proceedings (including in foreign jurisdictions)
Non-trial resolutions

Class actions and representative actions
Constitutional protection mechanisms

International and regional human rights mechanisms.

3.1 Civil proceedings

Civil proceedings are the most common and straight-forward avenue for seeking
reparation of damages. In a civil lawsuit, a (natural or legal) person may seek compen-
sation from another (natural or legal) person for the harm caused by the latter’s actions.
The ability of victims to recover damages from corrupt acts depends on the applicable
substantive law, as well as on the procedures available to invoke it. In civil law countries,
these principles are enshrined in Civil Codes, whereas in common law countries, general
liability is based on tort law doctrines established by case law.

The responses to the questionnaires indicate that in all responding countries, anyone
claiming to be a victim can in principle file a suit for corruption damages in a civil court,
should they meet the standing requirements (see chapter 4).

The advantages of this avenue, as opposed to criminal proceedings, include the
possibility for civil plaintiffs to name any defendants, including persons or entities they
believe were only tangentially involved in the corruption, as well as naming senior govern-
ment officials, or major foreign investors in the suit. A second advantage concerns the
burden of proof, or the level of evidence that the plaintiff must present to prevail. Unlike
in criminal proceedings, civil plaintiffs must prove their case by a preponderance of the
evidence, meaning that the plaintiff must show that it is more likely than not that their
version of the events is true.

By contrast, in civil suits it is the civil plaintiff who bears the responsibility of proving
the damage, as well as the expenses of investigating and proving causation and dam-
ages. If the suit succeeds, the laws of some countries provide that the defendant must
not only pay damages but reimburse the plaintiff for the costs incurred in bringing the
case. Since civil suits often take a considerable time to be resolved, the plaintiff must
be able to pay the expenses or find someone willing to finance them while the action is
pending. Furthermore, cost shifting rules in many countries provide that a plaintiff that
fails to prove liability is also liable for the costs the defendant incurred defending against
the suit. In cases where the facts are complex and a large number of documents are
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examined and witnesses interviewed, the risk of having to pay the defendant’s costs is a
significant deterrent to filing a civil suit.”

3.2 Criminal proceedings

In criminal cases, a court may order the defendant to pay restitution to the victim as part
of their sentence. In this instance, the restitution is intended to compensate the victim
for any damages caused by the defendant’s criminal act. Where the corrupt act causing
the injury is a crime and the offender is convicted, many countries will permit the party to
recover damages in the criminal case.

In civil law jurisdictions, victims can apply to become a “civil party” to the prosecution. If
certified by the court and proof of damages is established, these can be recovered in the
event of a conviction.? Depending on national law, civil parties may also enjoy other rights
when acquiring such status, including the obtention of access to the evidence the prosecu-
tion has gathered; participation in the pre-trial investigation; the pursuit of separate, inde-
pendent lines of inquiry; and the possibility to present evidence at trial. In some countries,
civil parties have a right to challenge a prosecutorial decision to decline to open a case or
to dismiss it before judgement is entered.® The main advantage of criminal proceedings is
that the prosecution is responsible for proving legal cause and damages. In many countries,
the prosecutors’ power to compel the defendant and third parties to produce evidence far
exceeds the evidence-gathering possibilities of a plaintiff in a civil case.

Although historically this avenue has been limited to civil law jurisdictions, common law
countries have increasingly enacted legislation, similarly allowing or requiring its criminal
courts to order the convict of a crime to compensate the victim,* along with developing
sentencing and settlement guidelines.® For example, in Botswana, Ghana, and Sri Lanka,
the court may order a criminal defendant to pay damages upon conviction. In Nigeria, a
court may, upon conviction, order the restitution or return of the sums lost by the victim.

3.2.1 Criminal Proceedings in Foreign Jurisdictions

Although civil and criminal avenues may be available to victims in their own jurisdictions,
in some cases the domestic courts may be inadequate due to institutional weaknesses,
a lack of standing for victims—and even corruption in the judiciary itself. In such cases,
victims may more effectively seek reparations in foreign courts.

Because corruption is often a cross-border phenomenon, several countries have
adopted legislation enabling them to undertake investigations of corrupt practices with
an extra-territorial reach. The first to adopt such a measure was the United States with
its Foreign Corrupt Practices Act (FCPA) of 1977. Others including Australia, Brazil,
Canada, France, Hong Kong Special Administrative Region (SAR) China, Spain, and the
United Kingdom have since followed suit in the implementation of similar legislation.
Although varying in reach, many of these legal frameworks were developed to enforce
the Organisation for Economic Co-operation and Development (OECD) Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions.

The conditions under which investigation and prosecution can take place may
vary, with jurisdiction generally established through the citizenship or residence of the
perpetrators, or through the location of the criminal act, the registration of companies or
home companies, or the stolen assets. In the United States, a company'’s listing on the
United States Stock Exchange suffices for prosecution of its corrupt acts.

The use of proceedings in foreign jurisdictions for the recovery of damages is not yet
widespread. Indeed, most transnational cases have been prosecuted on the basis of
such extra-territorial legislation concerning the United States and Switzerland, followed
by Australia, Brazil, France, Germany, Israel, Italy, Norway, Portugal, Spain, Sweden, and
the United Kingdom with moderate levels of enforcement.®
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3.2.2 Non-trial resolutions

In some cases, parties may choose to resolve their disputes through non-trial resolu-
tions, which allow for the resolution of cases without undergoing long investigation and
prosecution stages.” These agreements between an entity or individual and an enforce-
ment authority, which may involve plea agreements or deferred or non-prosecution
agreements, allow for the imposition of penalties, the disgorgement of profits, which is a
remedy requiring a party who profits from illegal or wrongful acts to give up any profits
they made as a result of that illegal or wrongful conduct, compliance and reporting
conditions and other sanctions.®

A recent International Bar Association study found that 57 of the 66 countries studied
used some form of non-trial resolution to resolve international corruption cases.® Also,
according to a 2019 OECD report, 78 percent of foreign bribery cases are resolved via
non-trial resolutions.™

Non-trial resolutions enable the swift resolution of complex cases and require
less resources than the pursuit of a conviction. However, settlements are typically
conducted through administrative meetings between the prosecutorial authorities and
the offender without involving the potential victims, proceeding on the assumption that
the authorities will represent the latter's interests. Another matter of contention relates
to the confidential nature of those agreements, which means that victims must rely on
information being transmitted by the law enforcement authorities. Thus, the absence of
guidance or practice of taking into consideration the interests of victims in corruption
settlements may be a challenge in ensuring their representation, and, ultimately, in
receiving full compensation.

In the Lava Jato case, the absence of a mechanism allowing for victim representation
during the settlement negotiations between the U.S. Department of Justice and the Ode-
brecht Group resulted in the systematic exclusion of victims' interests. The FCPA, which
was used as a legal basis for the non-trial resolution, does not foresee a procedure for
involving victims or considering their claims during the negotiations for alternative reso-
lutions. In the absence of any means for ensuring victim representation, the negotiation
process was conducted at the discretion of the authorities and the Odebrecht Group,
thus leaving the pursuit of non-criminal legal avenues as the only possibility for victims
to seek recovery of damages.

Countries including Brazil" and the United Kingdom have issued guidelines explicitly
requesting that the agreement include some form of reparation to the victims (whether
individual or collective).

In the United Kingdom, guidance concerning Plea discussions in cases of serious
or complex fraud'? provides that in conducting plea discussions, the prosecutor must
ensure that “the interests of the victim, and where possible any views expressed by the
victim, are taken into account when deciding whether it is in the public interest to accept
the plea.” Moreover, it provides the following:

D.10 The prosecutor should bear in mind all of the powers of the court and seek

to include in the joint submission any relevant ancillary orders. It is particularly
desirable that measures should be included that achieve redress for victims (such
as compensation orders) and protection for the public (such as directors’ disqualifi-
cation orders, serious crime prevention orders or financial reporting orders).

The Deferred Prosecution Agreements Code of Practice™ provides:

2.5 Prosecutors must balance factors for and against prosecution carefully and fair-
ly. Public interest factors that can affect the decision to prosecute usually depend on
the seriousness of the offence, which includes the culpability of [the organisation]
and the harm to the victim. [..]
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7.2.[.] Itis particularly desirable that measures should be included that achieve
redress for victims, such as payment of compensation. |[..]

7.9. The suggested financial terms may include but are not confined to: compensat-
ing victims; payment of a financial penalty; [..]; donations to charities which support
the victims of the offending; [..]

3.3 Class Actions and Representative Actions

In addition to the criminal or civil avenues outlined above, procedures enabling the
recovery of collective damages through single action are starting to be employed in
corruption cases. Two types of action exist in this regard, namely: class actions and
representative actions.

In a class action, those injured aggregate their individual claims into a single suit.
The requirements for bringing a class action vary depending on the jurisdiction and
the specific laws involved. In general, in order for a class action to proceed, a court
must first certify the class, which requires the representative plaintiff(s) to demonstrate
that the class meets certain requirements, such as: (i) numerosity (there are too many
plaintiffs for each to file a separate lawsuit); (i) commonality (the claims of the plaintiffs
share common questions of law or fact); and (iii) typicality (the representative plaintiff(s)
have claims that are typical of the class and arise from the same course of events).

If the court certifies the class, then the case can proceed as a class action, with the
representative plaintiff(s) acting on behalf of the entire class. In some countries, a class
action can be brought if the claimants allege that they share a common violation and
legal cause, with the specific amount of damages left to separate individual proceed-
ings. However, in other cases, damages or the formula for calculating damages must be
common to all members as well.

Research for this paper found two class actions in the U.S. seeking compensation
for acts of corruption. Both arose from guilty pleas entered by executives of the lllinois
public utility company Commonwealth Edison (ComEd) in July 2020. The charges
related to the bribery of lllinois state legislators from 2011 to 2019 aimed at scheduling
votes to pass legislation favoring the company. The types of undue advantages included
appointing an individual to ComEd'’s Board of Directors at the request of a public official,
as well as the granting of internships in the company for individuals associated with
the public officials. One case was brought under federal law and the other under lllinois
state law. The deferred prosecution agreement between ComEd and federal prosecutors
entailed a US$200-million fine for the company. The company admitted to payments
totaling US$1.3 million made to the former lllinois House Speaker’s associates in
exchange for influencing the legislative agenda. The class in both cases consisted of 4.5
million customers, including individuals and businesses. Both complaints alleged that
the laws approved as a result of the bribe led to class members paying higher prices
than they should have, with the overcharge exceeding US$150 million.™

Representative actions are similar to class actions. However, rather than having
the court certify a class, the representative plaintiff(s) bring(s) a claim on behalf of
the group, and the judgment only applies to those individuals who have chosen to be
part of the group or who have actively participated in the proceeding. Representative
actions are used in jurisdictions that do not provide for class actions, or alternatively
in jurisdictions that do, when the group of individuals is too small or the claims too
diverse for a class action.

In a representative action, a government agency, non-governmental organization
(NGO), and in some countries any citizen, may seek the recovery of “social,” “diffuse” or
“collective” damages on behalf of a group or even the nation’s citizens as a whole. The
possibility for the public prosecution service or an NGO to seek damages on behalf of
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the collectivity is particularly well-suited for cases of grand corruption in which damages
are incurred by a large number of claimants or a society as a whole. In several Latin
American countries, including Argentina, Brazil, Costa Rica, and Peru, the right of a group
to recover corruption damages is enshrined in the constitutions, with the examples of
actions brought by public prosecutors for social or collective damages demonstrating
the potential of representative action.

In Honduras the courts have affirmed the right of a NGO to represent an indigenous
community in corruption cases. The case involved the awarding of a construction
contract of a hydroelectric dam on the Gualcarque River to DESA, a firm that was not
an approved bidder—and not in possession of valid licenses. With the project impacting
the livelihood of the indigenous community residing on the lands, vocal opposition by
its leaders led to assassinations in 2016. One of the victims, Berta Caceres, a prominent
Honduran environmental defender, was shot in her home.

The NGO Civic Council of Popular and Indigenous Organizations (COPINH), rep-
resenting the indigenous community, brought an action requiring the prosecutor to
open a criminal investigation in 2010, and again in 2014. The case was initially jointly
investigated by the local prosecutor’s office, special fraud unit and the Organization of
American States (OAS)-backed Mission to Support the Fight against Corruption and
Impunity in Honduras (MACCIH). This case led to the indictment of DESA executives,
and the public officials involved in the corrupt and fraudulent acts. The charges includ-
ed fraud, abuse of authority, violations of the duties of state officials, negotiations
incompatible with the exercise of public functions, and document falsification. After
COPINH was initially accepted as a civil party to the criminal case, the defendants
made a motion to dismiss its participation, which was denied by the trial court in
March 2019. This decision was based on its determination of the association as an
indirect victim in line with the United Nations definition of victim. The Court of Appeals
overturned the ruling in August 2019, determining that COPINH could not act as a civil
party to the proceedings in view of the Criminal Procedure Code's definition of victims,
thus determining instead that the State was the only victim of the case. The COPINH
filed a constitutional challenge with the Constitutional Chamber of the Supreme Court
in November 2020, which ultimately overturned the decision in August 2021, thereby
granting the COPINH the status of civil party.

3.4 Constitutional Protection Mechanisms

Many countries foresee mechanisms that will allow for immediate remedy in cases in
which constitutional rights are violated. In some countries, individuals can bring claims
directly under the constitution to seek redress for violations of their constitutional rights.
This may involve filing a lawsuit against the government or a public official or filing a
complaint with a constitutional court or other administrative body.

Constitutional injunctions ordering the authority to suspend actions or to undertake
new action(s) may also offer ways to claim reparation of damages. In this instance, the
focus would not be on the corrupt act, but on its implications concerning the obligations
of the government to protect constitutional rights.

As noted, the Constitutions of Argentina, Brazil and Costa Rica provide explicit
references to collective rights and interests, as well as the right to remedy, thereby laying
the foundation for relevant constitutional injunctions and orders for the reparation of
damages (see boxes 3.1 and 3.2 below).
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Box 3.1. Consitution of Argentina

The Argentinian Constitution contains refer-
ences for protection against social damages in
Articles 41 and 42:

Article 41

All inhabitants are entitled to the right

to a healthy and balanced environment

fit for human development in order that
productive activities shall meet present
needs without endangering those of future
generations; and shall have the duty to
preserve it. As a first priority, environmental
damage shall bring about the obligation to
repair it according to law. [...]

Article 42

As regards consumption, consumers and
users of goods and services have the right
to the protection of their health, safety,
and economic interests; to adequate and
truthful information; to freedom of choice
and equitable and reliable treatment. The
authorities shall provide for the protection
of said rights, the education for consump-
tion, the defense of competition against
any kind of market distortions, the control
of natural and legal monopolies, the control
of quality and efficiency of public utilities,
and the creation of consumer and user
associations.

Box 3.2. Constitution of Costa Rica

Similarly, the Costa Rican Constitution contains
provisions supporting a claim for the reparation
of social damages as a consequence of corrupt
acts in Articles 41 and 50:

Article 41

Obeying the laws, all shall find redress for
the injuries or damages they have received
in their person, property or moral interests.
Justice must be done to them promptly,
fulfilled, without denial and in strict confor-
mity with the laws.

Article 50

The State will procure the greatest well-be-
ing to all the inhabitants of the country,
organizing and stimulating production

and the most adequate distribution of the
wealth.

All persons have the right to a healthy
and ecologically balanced environment.
For that, they are legitimated to denounce
the acts that infringe this right and to claim
reparation for the damage caused.

The State will guarantee, will defend
and will preserve this right. The Law will
determine the responsibilities and corre-
sponding sanctions.

3.5 Human Rights Mechanisms

Regarding the constitutional protection mechanisms arising from constitutional rights,

redress may in certain circumstances be possible through regional human rights courts

and commissions. Although the practical use of human rights instruments may be
limited in recovering corruption damages, the impact of human rights law on legislative
developments in other fields must not be neglected. As Roht-Arriaza observes:

Human rights groups and the networks of family members of those killed and
forcibly disappeared during the 1970s and 1980s under authoritarian regimes and
during civil wars have changed the legal landscape for anticorruption campaigners.
They were one of the driving forces behind developing international law on the right
of victims to participate as right—bearers in criminal processes on an equal footing

with defendants.™

Human rights norms and the judgments issued by regional human rights courts and
commissions can themselves be important to the anticorruption agenda, particularly
in setting standards that simultaneously influence multiple countries within a region.
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Moreover, regional human rights courts and commissions, as well as UN bodies, have
started to explicitly refer to corruption and the rights of its victims as an element of
analysis in some of their reports or decisions (including Fact Finding Missions of the
Human Rights Council, reports of the Office of the United Nations High Commissioner
for Human Rights [OHCHR], sentences, hearings, and so on).® For example, the United
Nations Human Rights Council established the Independent International Fact-Finding
Mission on the Bolivarian Republic of Venezuela in 2019. Although the mission’s man-
date was limited to the investigation of gross violations of human rights, the mission
made references to corruption in its reports, including corruption in the judiciary.”

More significantly, in SERAP v. the Federal Republic of Nigeria, a collective damages
case concerning environmental damages caused by oil spills in the Niger Delta, the
Economic Community of West African States (ECOWAS) Court of Justice (ECCJ) estab-
lished that legal standing can be granted to communities who seek redress.™ Also, when
human rights violations affect an indeterminate number of victims, the compensation
must take the form of a “collective benefit adequate to repair, as completely as possible,
the collective harm that a violation of a collective right causes.”"

174. The court acknowledges that the continuous environmental degradation in the
Niger Delta Region produced [a]devastating impact on the livelihood]s] of the pop-
ulation; it may have forced some people to leave their area of residence in search ...
[of] better living conditions and may even have caused health problems to many. But
in its application and through the whole proceedings, the Plaintiff failed to identify a
single victim to whom the requested pecuniary compensation could be awarded.

115. In any case, if the pecuniary compensation was to be granted to individual
victims, a serious problem could arise in terms of justice, morality and equity:
within a very large population, what would be the criteria to identify the victims
that deserve compensation? Why compensate someone and not compensate his
neighbour? Based on which criteria should be determined the amount each victim
would receive? Who would manage that one billion dollars?

116. The meaning of this set of questions is to leave clear the impracticability of that
solution. In case of human rights violations that affect [an] indeterminate .. number
of victims or a very large population, as in the instant case, the compensation shall
come not as an individual pecuniary advantage, but as a collective benefit adequate
to repair, as completely as possible, the collective harm that a violation of a collec-
tive right causes.

177. Based on the above reasons, the prayer for monetary compensation of one
billion US dollars to the victims is dismissed.

118. The Court is, however, mindful that its function in terms of protection does not
stop at taking note of human rights violation[s]. If it were to end in merely taking
note of human rights violations, the exercise of such a function would be of no
practical interest for the victims, who, in the final analysis, are to be protected and
provided with relief. Now, the obligation of granting relief for the violation of human
rights is a universally accepted principle. The Court acts indeed within the limits of
its prerogatives when it indicates for every case brought before it, the reparation it
deems appropriate.

179. In the instant case, in making orders for reparation, the Court is ensuring that
measures are indicated to guide the Federal Republic of Nigeria to achieve the
objectives sought by Article 24 of the Charter, namely, to maintain a general satisfac-
tory environment favourable to development.

26 A\ Victims of Corruption: Back for Payback



DECISION

For these reasons, and without the need to adjudicate on the other alleged violations
and requests,
720. THE COURT,

Adjudicating in a public session, after hearing both parties, and after deliberating:

Adjudges that it has jurisdiction to adjudicate on the alleged violations of the
International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights;

Adjudges that SERAP has locus standi in the instant case;

Adjudges that the report by Amnesty International is admissible;

Adjudges that the Federal Republic of Nigeria has violated Articles 1 and 24 of the
African Charter on Human and Peoples’ Rights;

CONSEQUENTLY,

121. Orders the Federal Republic of Nigeria to:

i. Take all effective measures, within the shortest possible time, to ensure resto-
ration of the environment of the Niger Delta;

ii. Take all measures that are necessary to prevent the occurrence of damage to the
environment;

Take all measures to hold the perpetrators of the environmental damage
accountable;

[.]

Although cases like the SERAP v. The Federal Republic of Nigeria case establish import-
ant precedent for the addressing of collective harms, the availability of international and
regional human rights avenues—including their use to provide redress for the damages
caused by corruption—should not be overstated. First, the existing mechanisms are
subsidiary to the domestic legal processes, meaning that they are only available once
domestic remedies have been exhausted. Second, despite its focus on the victim, the
human rights framework still requires the establishment of state responsibility, meaning
that the State must be found liable for the violation of the right(s) in question through an
act or a failure to act. Thirdly, consideration must be given to the type of orders these
human rights courts and commissions can make, as they inevitably lack the enforce-
ment powers possessed by a constitutional court or other domestic courts.

3.6 Administrative Procedures

Finally, in some jurisdictions, agencies can use administrative procedures to recover
embezzled or mismanaged funds from those directly involved in the schemes. Rather
than constituting recovery in the sense of compensating the victims harmed by the acts,
such administrative procedures serve as corrective measures. As such, they are aimed
at ensuring that the public administration is not penalized for the action(s) of its staff.
Since the administrative agencies of some countries publish such information as funds
that have been recovered, it is important to distinguish such modes of recovery from
cases of reparation of damages.
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3.7 Reparation funds

The harm caused by corruption exists independently
of the identification of those liable for it, and reparation
on the basis of culpability and liability is at the core

of criminal and civil procedures. With litigation being
an imperfect avenue to address the damages arising
from corruption in view of the difficulty of ensuring full
reparation even when the perpetrators are prosecuted,
countries are starting to consider reparation funds that
set money aside to enable coverage for those damages.
As in the case of reparation programs created for
serious human rights violations, such funds may be
administered by the government or by an independent
commission.

Whereas countries such as Australia, Canada and
the United States have established general victims'
funds financed by penalties and fines from criminal
offenders, Colombia passed a law for the establishment
of a fund dedicated to corruption victims in 2022 (see
box 3.3).

Despite the apparent multitude of avenues available
to recover damages, the current state of law and policy
in many jurisdictions could be further enhanced to
ensure that these avenues are effectively accessible

Box 3.3. Enabling Collective Rights

In Colombia, Law 2195 of 2022 foresees the
establishment of a fund to enable officials to
issue reparations while trials and judicial efforts
are still ongoing. The Fondo para la Defensa de
los Derechos e Intereses Colectivos (Fund for
the Defense of Collective Rights and Interests)
or Fondo para la reparacion de los Afectados por
Actos de Corrupcién (Fund for the Reparation of
those Affected by Corruption) are foreseen as
funds to be used for the reparation of collective
rights. They are administered by the Procura-
duria General de la Nacién (Attorney General's
Office), which in Colombia is charged with
enforcing disciplinary action, while also holding
a prevention mandate. The law foresees that
individual and collective victims of corruption
can file a claim with the Procuraduria to be
considered for reparation. At the time of drafting
this publication, the Fund had not yet been
established.

to victims of corruption. Although challenges exist in relation to all judicial avenues,
including practical and financial hurdles that will be briefly covered in the next chapter,
the most evident shortfalls pertain to the limited opportunities for victims to actively
participate in criminal proceedings even when they have legal standing. More specifically

such gaps include the following:

The absence of an opportunity for victims to contribute evidence during the pre-trial
investigation stage or to request the prosecution to gather such evidence.

In countries where victims can join proceedings as a civil party, the failure to system-
atically inform individuals that might reasonably be considered potential victims of

investigations and proceedings of their right to do so.

The inability of victims to claim damages for breaches of a public contract in which

they were the beneficiaries.?®

The lack of an independent review, including by victims, of a decision not to prosecute
a corruption crime.

The lack of consultation of victims to participate in the negotiation of non-trial resolu-
tions, and to be represented in the decision-making process concerning the allocation
of compensation of reparations, as well as in the oversight of the disbursement of the
funds.
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4 Legal Standing and
Victim Status

Having introduced the judicial avenues available, chapter four explores how and to whom
such avenues are available. It also details the different conditions applicable for each of
these avenues. The chapter is divided into sections as follows:

The first part discusses legal standing in connection with the main proceedings
available for victims, namely:

Legal standing in civil proceedings

Legal standing in criminal proceedings

Legal standing in class actions and representative actions.
The second part analyses the types of victims recognized by different jurisdictions
including:

Public entities, including foreign governments

(Non-public) legal persons

Individual natural persons

Collective victims.
The chapter concludes with a short section concerning issues of access to justice

related to the practical challenges preventing victims from making damage claims,
particularly in view of the costs involved in such actions.

4.1 Legal standing across jurisdictions

Legal standing is commonly determined by the general rules about the types of natural
or legal persons that are generally recognized in civil or criminal courts. Furthermore, in
many countries, the general rules are complemented by virtue of the person’s recogni-
tion as a victim, or in other words as having been harmed by the act in question.
Regarding the latter, the party bringing the claim must generally demonstrate:

1. Harm: The party has suffered a harm.

2. Causation: The harm is caused by the actions of the defendant, and it would not have
occurred if the defendant had acted differently.

3. Redressability: The court can provide a remedy that will address the injury suffered by
the party bringing the claim.

As provided in a landmark ruling of the United States Supreme Court case, Baker v.
Carr, 369 U.S. 186 (1962), the “gist of the question of standing” is whether the party
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seeking relief has “alleged such a personal stake in the outcome of the controversy as
to assure that concrete adverseness which sharpens the presentation of issues upon
which the court so largely depends for illumination of difficult constitutional ques-
tions”. Similarly, in overturning the decision of the investigating chamber of France’s
Court of Appeal denying a NGO's legal standing in the Biens mal acquis (wrongfully
acquired property) case (see item 4.3 below), the French Court of Cassation held that
“for a civil claim to be admissible before the investigating court, it is sufficient that

the circumstances on which it is based enable the judge to accept as possible the
existence of the alleged damage and its direct relationship with a criminal offence.” In
ensuring that only parties who have a sufficient connection to a dispute and have been
harmed (or are at risk of being harmed) can bring a claim to court, the efficient use of
the court system is protected. Thus, the courts address disputes between parties who
have a real interest in the outcome.

In countries that provide for a definition of victims, the definition is generally centered
around a natural or legal person having suffered damage, which is understood as an
injury, loss or harm. However, in the context of corruption proceedings, many countries
do not recognize natural or legal persons as victims of corruption. Rather, they only
recognize States or public entities as legitimate for such capacity in criminal or civil
proceedings. In several countries, the criminal action is exclusively delegated to the
prosecutorial authority. In jurisdictions
that do not foresee the participation
of a civil party in criminal proceedings,
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do ﬂot recogn|ze natura‘ or nies, stakeholders, competitors, NGOs

and other persons or entities can be

granted victim status.

‘ega‘ perSOﬂS aS \/|Ct|m8 O]C In line with the general principles
of legal standing presented above, in

COWU DUOH Rather’ they Oﬂ|y most jurisdictions, such recognition

is contingent on their demonstration

reCogﬂ|Ze States Or pUb“C of having been directly or, in limited

cases, indirectly harmed by the crime.

GHUUGS 88 ‘e |J[| maTG ,, Although it is common for remedy
g : systems to grant legal standing

to individual victims who may be
individual community members, indi-
vidual public officials, individual public
entities or individual companies or NGOs, such standing is less universal for collective
victims. The responses indicate that in half of the surveyed countries, a group or entire
population can be admitted as a plaintiff if it has been harmed directly as a consequence
of the crime.

The responses to the questionnaires revealed that the surveyed countries provided
more or less evenly for the possibility for State and non-State actors to participate in
proceedings for recovery. However, significant differences were noted between the law
governing recovery by governments and government agencies on the one hand, and the
law governing recovery by individuals, private companies, and other non-governmental
entities on the other hand.
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4.2 Legal standing in civil proceedings

Legal standing in civil proceedings varies less than in criminal proceedings, with the
requirements for compensation being broadly similar across jurisdictions.” The basic
principle remains that anyone causing harm to another when at fault must compensate
the injured party. Since most of the issues arising in civil proceedings relate less to legal
standing than to establishing the damages to allow for the granting of victim status,
these elements are explored under chapter 5.

4.3 Legal standing in criminal proceedings

To recover damages through the prosecution of a corruption offence, those injured
must be a “victim of crime” as defined by national law. In criminal proceedings, legal
standing refers to whether a person or entity has the legal right to bring a criminal charge
or to participate in the criminal trial, as well as the granting of other procedural rights
depending on the jurisdiction. As addressed in chapter 3, depending on the jurisdiction,
this status may allow the victim: (i) to be called as a witness; (i) to provide evidence in
the case; (iii) to obtain access to the criminal file; (iv) to present an opinion concerning
the charges, the punishment and the damage set out in the charges and the civil action;
(v) to make a statement during sentencing; (vi) to receive notification about the progress
of the case; (vii) to participate in plea bargaining negotiations; and (viii) to give or refuse
consent to settlement proceedings or plea bargains.

In many civil law countries, the granting of civil party status in a criminal case allows
for active involvement during the investigations and trial. For example, under French
law, although the prosecutor has the discretion to decide whether to pursue a criminal
investigation, a civil party has the right to appeal this decision to a higher court within
three months of the prosecutor’s decision. In 2012, the European Union adopted a
directive concerning the rights of victims of crime. It requires EU Member States to
provide certain rights and protections to victims of crime, including the right to appeal a
decision not to investigate a crime.?

In countries including Mexico and Peru, NGOs have legal standing to participate in
criminal corruption proceedings as parties by virtue of their statutory purpose, which
systematically grants them victim status. In the jurisdictions applying this model, it is
sufficient for NGOs to demonstrate that their organization’s purpose is the fight against
corruption and that they were incorporated prior to the crime being committed. The
Biens mal acquis case in France (see box 4.1) similarly prompted the passage of legisla-
tion granting anticorruption-oriented NGOs the right to represent corruption victims as a
civil party.®

In Spain, based on the principle that the protection of the law is a shared interest of
society, the concept of “popular prosecution” allows any Spanish citizen to act as a civil
party in a criminal proceeding. To initiate a popular prosecution in Spain, a citizen must
file a written request with the court and provide evidence of the crime they believe has
been committed. If the court accepts the request, the citizen is granted the status of
“popular prosecutor” and the citizen can then participate in the pre-trial investigations
and proceedings alongside the official prosecutor, including through the presenting of
evidence, as well as the right to appeal any decision made by the court. In practice, this
avenue is typically reserved for cases of significant public interest. One such corruption
case has been adjudicated (see box 4.2 concerning the Glrtel case).

In some countries, legal standing on behalf of the victims is granted to public author-
ities. For example, Article 38 of the Costa Rican Code of Criminal Procedure provides
that the Public State Attorney’s Office (Procuraduria) can bring a civil action “for social
damage [..] in the case of punishable acts that affect collective or diffuse interests.” (see
section on collective victims).
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4.3.1 States as sole victims in criminal proceedings

In some jurisdictions, States are the only entities recognized as victims in criminal
corruption proceedings, with individuals and non-governmental entities systematically
denied the possibility of such recognition.* In some of these countries, this exclusion is
due to the criminal law defining certain corrupt acts as crimes against the State or its
agencies. In such cases, the law distinguishes between crimes against the State and
those against private persons.

Italian law, for example, expressly provides that corruption is a crime against the pub-
lic administration (pubblica amministrazione). With the exception of extortion, only the

Box 4.1. Civil Society and Asset Recovery

Civil society organizations in Benin, Chile, Honduras, and Mexico have also succeeded in being recog-
nized as civil parties in corruption prosecutions in their respective jurisdictions.?

In 2008, two NGOs, Transparency International (TI) France and Sherpa filed a civil party complaint
against two heads of state of the Republic of Congo and Gabon, targeting their acquisition of sig-
nificant real estate and movable assets in France. French judges completed the investigation of the
Gabonese part of the case in August 2017. The investigation into the French assets of the Congolese
case is still ongoing.

In 2010, in a case commonly known as the “Biens mal acquis," case, the Criminal Chamber of the Cour
de Cassation (Court of Cassation) granted Transparency International France (TI-France) the status as a
civil party, enabling it to seek damages in a corruption prosecution. The court justified this status upon
the NGO having committed all of its resources to the global fight against corruption, with corruption
therefore amounting to “a personal, economic, and direct” loss. Following an investigation, the first
defendant was convicted, and TI-France was awarded damages.

Against the backdrop of these cases in France, in May 2019, the French Senate adopted, on first
reading, a "draft law on the allocation of assets derived from transnational corruption" aimed at enabling
assets to be returned directly to their victims. The bill is aimed at addressing the current state of law
which results in the proceeds of confiscations being allocated to the French State budget, rather than
to the victims of the crime. As noted by the Paris Criminal Court in its judgement of the 2017 case: “it
appears morally unjustified for the State pronouncing confiscation to benefit from [the assets] inde-
pendent of the consequences of the offence.” Furthermore, “it seems reasonable in this context that
the French confiscation penalty regime should be brought to evolve with a view to adopting a legislative
framework adapted to the restitution of illicit assets". At the time of drafting this publication, the bill was
under examination by the National Assembly's Committee on Finance, the General Economy and Budget-
ary Control.

a Teodorin Obiang, Vice President of Equatorial Guinea was suspected of having built up considerable assets in France
with public money diverted from his home country. See https://transparency-france.org/aider-victimes-de-corruption/
biens-mal-acquis/#.YghjfJDP3L4. Cass. crim., 9 nov. 2010, n° 09-88.272. Among others, see Maud Perdriel-Vaissiere,
“La Poursuite des Faits de Corruption a la Lumiére de 'Affaire des « Biens Mal Acquis»,” Recueil Dalloz 2011 p. 112; Xavier
Salvat, “Recevabilité de la Constitution de Partie Civile d'une Association non Habilitée pour Agir en Défense d'un Intérét
Collectif,” Revue de science criminelle 2012 p. 858; Chantal Cutajar, “Affaire des Biens Mal Acquis : la Chambre Criminelle
Ordonne le Retour de la Procédure au Juge d'Instruction,” La Semaine Juridique Edition Générale n° 48, 29 Novembre 2010,
p. 1174. (Cass. Crim., Nov. 9, 2010, no. 09-88.272. See aAmong others, see Maud Perdriel-Vaissiere, “The Prosecution of
Acts of Corruption in the Light of the “lll-Gotten Goods” Affair,” Recueil Dalloz 2011 p. 112 ; Xavier Salvat, “Admissibility of
the Constitution of Civil Party of an Association not Authorized to Act in Defense of a Collective Interest,” Revue de science
scientifique 2012 p. 858 ; Chantal Cutajar, “lll-Gotten Goods Case : the Criminal Chamber Orders the Return of the Procedure
to the Investigating Judge,” La Semaine Juridique General Edition n° 48, November 29, 2010, p. 1174).

b Proposition de loi n°1921, adoptée par le Sénat, relative a I'affectation des avoirs issus de la corruption transnationale
(assemblee-nationale.fr). (Proposal for law no. 1921, adopted by the Senate, relating to the allocation of assets resulting
from transnational corruption (assemblee-nationale.fr).
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State can be granted victim status in the prosecution of
corruption offenses.® Granting victim status to private
individuals in Italy would, as one commentator explains,
‘amount to acknowledging that the state, which by its
nature acts for the protection of the public interest, is
ineffective in pursuing it on behalf of its citizens.”
Recent decisions by Switzerland’s highest courts
have denied individuals and privately-owned corpora-
tions the right to serve as a civil party in bribery cases
because they were not considered to be “victims” of
corruption crimes. As in Italy, the courts justified this
decision based on the premise that only the govern-
ment can be a victim of bribery, and public sector
bribery is sanctioned to protect the state’s impartiality.”

4.4 Legal standing in class actions
and representative actions

As noted in chapter 3, a wide array of countries has
established mechanisms for collective redress, thereby
permitting a large number, or “class” of individuals, to
combine claims arising from the same event into a
single suit.® If the suit is successful, all class members
are entitled to damages. This enables procedural status
for a wider range of stakeholders to be represented in
court, either through their active engagement (as in
class actions) or indirectly through representation by
NGOs, associations or public entities.

Under collective mechanisms, an individual, associa-
tion, or government agency may seek damages for the
infringement of collective rights. Citizens of Brazil, Chile,
Colombia, and Costa Rica all enjoy the collective right to
be free from corruption. In Brazil, Colombia, and Costa
Rica, the national prosecution office, as a representa-
tive of the citizenry, has either claimed or recovered

Box 4.2. The Giirtel case?

The Giirtel case is one of the largest corrup-
tion cases in Spain. It involved a network of
businessmen and politicians of a political
organization who were accused of embezzling
public funds. The investigation was initiated by
“popular prosecution” when a former council-
man of the political party submitted to the court
18 hours of recorded conversations revealing
that the Giirtel network had bribed politicians in
exchange for public contracts. This was done by
using shell companies and offshore accounts to
launder money.

In analysing the evidence, the judge discov-
ered that the companies under investigation
had obtained substantial financial resources
from public funds allocated to the regions. At
least 34 individuals involved in the case were
convicted of various offenses, including fraud,
embezzlement, document forgery;, illicit asso-
ciation, money laundering, influence peddling,
misappropriation, and scamming, among other
charges. As a result of the verdict, a motion of
censure was brought against the president,
marking the first successful motion of its kind in
Spanish history.

a Edwards, Sam. Spain's Watergate: inside the corruption
scandal that changed a nation. The Guardian. March
01, 2019. https://www.theguardian.com/news/2019/
mar/01/spain-watergate-corruption-scandal-poli-
tics-gurtel-case. Accessed October 30, 2023.

damages from those responsible for corruption.® In Chile, the Consejo de Defensa del
Estado (State Defense Council), an independent state agency, and NGOs can both seek

damages for collective damages from corruption.™

4.5 Types of victims

Following the concept of legal standing in various types of proceedings outlined above,
this second part of the chapter considers how jurisdictions have granted legal standing
to public entities, foreign governments, non-public legal persons, individual natural

persons, and collective victims.

4.5.1 Public entities

In many jurisdictions, the public administration is considered a victim in most cases of
public corruption. This occurs when public resources are diverted after the resources
have been deposited in the State’s treasury. In bribery cases, the agency that employed
the bribe-taker is often considered a victim. As noted, government agencies will system-
atically be considered individual victims of corruption, even where the harmful effects
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of the corrupt conduct go beyond the harms to the institution involved or the cost of the
enforcement action.

Responses to the questionnaires from the Netherlands and Canada indicated that
government agencies that issue drivers’ licenses have recovered damages for bribery.
In a case in the Netherlands, the bribe-taker was ordered to pay the licensing agency
€11,153 (USS 11,978.03 in today’s exchange rate). This was the equivalent of what it had
cost the agency to uncover the bribery scheme and to prosecute the corrupt conduct.

The Canadian damage award was more involved. Because the Canadian agency
not only issued drivers’ licenses, but also sold automobile accident insurance, several
individuals who secured a license through bribery were later responsible for motor
vehicle accidents for which the agency paid a claim. The Canadian courts ruled that the
agency was entitled to recover what it paid on those claims.

The offenders convicted of public corruption are frequently ordered to pay a fine.
In some cases, rather than ordering a separate damage award, damages may have
been included in the fine or altogether excluded. The cases reported by countries in
response to the questionnaires do, nonetheless, suggest the range of government
victims that have recovered damages, including: ministries, permit-issuing authorities,
national development funds, state and provincial governments, the armed forces and

state schools.

Box 4.3. Switzerland

Swiss courts have admitted both Guinea and
Tunisia as civil parties in criminal proceedings
of defendants alleged to have laundered the
proceeds of corrupt acts committed in the two
countries in Switzerland. In the case concerning
Tunisia, criminal proceedings were opened in
Switzerland against Tunisia's former President,
his family, sons-in-law and other associates

for money laundering and participation in a
criminal organization. In 2012, the Federal Crim-
inal Court rejected an appeal lodged against
Tunisia's request to be admitted as a civil party
to the proceedings. This status granted Tunisia
access to the case file and bank documents,
which enabled it to detect international finan-
cial transactions carried out via Swiss bank
accounts.

In another case in Switzerland, investigations
by the Examining Magistrate's Office IV of the
Canton of Zurich revealed that funds amounting
to US$49.5 million belonging to former Peruvian
Secret Service Chief, Vladimiro Montesinos,
had originated from bribes paid for preferential
treatment granted with regard to the purchase
of arms and planes, among other corrupt acts.
In June 2002, Swiss courts ordered the transfer
of the assets to Peru.

Source: Public Wrongs Private Actions

s 4. 5 2 Foreign governments

In line with the UNCAC Article 53, paragraph 2, some
States have empowered their courts to award compen-
sation to foreign governments that have been victims of
acts of corruption.

In 1982, American federal courts were given the
discretion to award damages to crime victims upon the
conviction of the perpetrators. Since 1996, the award
has been mandatory.” Pursuant to these statutes,
some foreign governments have received damages
for corruption. In four cases, damages were recovered
upon the defendant’s conviction for bribing a foreign
public official in violation of the Foreign Corrupt Prac-
tices Act (FCPA). In another case, the intermediary in a
FCPA bribery scheme in Haiti was convicted of launder-
ing his fee in the United States, The Haitian government
was awarded damages. Trinidad and Tobago recovered
damages in the settlement of a civil suit it had brought
against those involved in corruption in the construction
of an airport there.”

Boxes 4.3-4.5 lay out cases in Switzerland, the
United Kingdom and the United States.

Table 4.1 lists seven examples of cases in which
foreign governments sought to recover damages for
corruption in US courts.

4.5.3 Legal persons

Private legal persons and non-profit organizations may
be considered individual victims of corruption. Particu-
larly in the context of public tenders, companies that are
not awarded the tender may argue that they have lost
business opportunities because their competitor gained
the contract through corrupt means (box 4.6).
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Box 4.4. United Kingdom

In a case in the United Kingdom, British companies bribed officials in Chad, Kenya, Tanzania, and a
fourth country that was not identified. This was done in order to win contracts for infrastructure projects.
Following the prosecution by the Serious Fraud Office (SFO) of the individuals and firms, the countries
were awarded damages as an offshoot of the case. As part of the prosecution, the SFO worked with the
governments of the affected countries to recover any assets that had been obtained through the corrupt
conduct. The governments of Chad, Kenya, and Tanzania were awarded a total of £16.8 million (roughly
US$21,655,200 at the 2017 exchange rate) in damages. The fourth, unidentified country also received a
portion of the damages, although the specific amount was not disclosed. The damages awarded to these
countries were intended to compensate them for the losses that they had suffered because of the bribery
scheme. The funds were to be used to support development projects and initiatives that would benefit
their respective citizens.2

a Arrét du 17 Octobre 2017, Guinea (https://www.bger.ch/ext/eurospider/live/fr/php/aza/http/index.php?highlight_
docid=aza%3A%2F%2F17-10-2017-1B_261-2017&lang=fr&type=show_document&zoom=YES&); ATF 129 |V 322 c. 2.2.4,
Tunisia (https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index. php?lang=fr&type=highlight_simple_simi-
lar_documents&page=1&from_date=&to_date=&from_year=1954&to_year=2020&sort=relevance&insertion_date=&-
from_date_push=&top_subcollection_clir=bge&docid=atf%3A%2F%2F144-1V-172&rank=2&highlight_docid=at-
f%3A%2F %2F129-1V-322%3Ade&number_of_ranks=658&azaclir=clir); Serious Fraud Office, “New Joint Principles
Published to Compensate Victims of Economic Crime Overseas,” June 1, 2018; Susan Hawley, “Victims of Corruption,”
Corruption Watch UK.

Box 4.5. United States

A United States case leading to the recovery of damages by the Kyrgyz government shows the reach and
flexibility of the American crime victim compensation law. U.S. citizen Eugene Gourevitch was convicted
of defrauding the son of a former Kyrgyz President by deceiving him into sending Gourevitch USS6
million to buy Apple stock. Damages in the amount of the fraud were about to be returned to the son
when the Kyrgyz government intervened and objected. The government produced evidence that the US$6
million came from money the son had embezzled from the government. As a result, an order was entered
returning the funds to the government instead.?

a Infact, the return was a two-step process. After the Kyrgyz government presented the evidence that was stolen from it,
the court directed the funds be returned to the Department of Justice for further proceedings. U.S. v. Eugene Gourevitch,
U.S. District Court for the Eastern District of New York, September 23, 2014. The government then successfully petitioned
the Department to return them to it. Petition of the Kyrgyz Republic to Adjudicate Interest in Property Pursuant to 21 U.S.C.
Section 853(n).

German law provides for a competitor of a bribe payer to recover damagesin a
civil action under provisions of the Civil Code that protect an established and running
business (eingerichteter undausgelbter Gewerbebetrieb) from intentionally damaging
another party (vorséatzliche sittenwidrige Schadigung), contrary to public policy.’® How-
ever, the requirements for establishing damages are strict, with the claimant having to
prove that the bribe was the actual, factual cause of the loss—and that but for the bribe,
it would have been awarded the contract. This is inevitably difficult to establish in cases
where there are a large number of competitors. A 1999 analysis of German law found no
case where a firm had recovered damages through this law.™

In Nigeria, in 2010, a civil society organization was admitted as having legal standing
in a proceeding in which this organization demanded (unsuccessfully) compensation
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Table 4.1. Cases in which Governments have Recovered Damages in U.S. Courts

Jurisdiction Amount (USS) Date Basis

Cook Islands $337,000 1979 FCPA conviction

Germany $160,00 1990 FCPA conviction

Haiti $73,824 2009 Laundering bribe proceeds
Kyrgyzstan $6 million 2019 Embezzlement state funds
Niger $140,000 1989 FCPA conviction

Thailand $250, 000 2010 FCPA conviction

Trinidad and Tobago $4.5 million 2010 Settlement Florida state civil suit

Source: Richard E. Messick, “Legal Remedies for Victims of Grand Corruption Under U.S. Law.” U.S Department of Justice, Justice
Department Repatriates Forfeited Funds to the Government of the Kyrgyz Republic, February 26, 2019.

Box 4.6. Bribery Investigations Using the FCPA

In December 2019, the Swedish telecommunications giant, Ericsson, admitted to bribing officials in
China, Djibouti, Indonesia, Kuwait and Vietnam to gain or maintain service contracts in the five countries.
In May 2021, it announced it had settled a damage claim brought by its competitor, Nokia, for €80 million
(USS$ 97,600,000). The only information available about the matter is an Ericsson press release indicating
that the settlement had been prompted by FCPA violations in “five countries including in Djibouti.” No
case was filed, and the details about Nokia's claim, including the legal basis for its claim, are not publicly
available.

In another case, Newmarket Corporation, an American manufacturer of gasoline additives, recovered
US$45 million in the settlement of a civil action it brought for losses incurred when a competitor bribed
Indonesian officials to deny Newmarket a license to sell its additive in Indonesia. The suit was brought
under federal and state laws that give competitors the right to damages if a competitor uses bribery or
other "unfair methods of competition” to monopolize or attempt to monopolize a market. Newmarket's
injury was directly attributable to the bribery. If not for the bribe, the company alleged that it would have
been able to sell to the Indonesian gasoline additive market.2

a U.S. Department of Justice, “Ericsson Agrees to Pay Over $1 Billion to Resolve FCPA Case,” December 6, 2019; “Ericsson
Announces Settlement with Impact in Second Quarter 2021,” May 12, 2021, https://www.ericsson.com/en/press-re-
leases/2021/5/ericsson-announces-settlement-with-impact-in-second-quarter-2021; Hilary Russ, ‘Judge OKs
Innospec’s $45M Deal to End Antitrust Suits,” Law360, September 22, 2011, http://www.law360.com/articles/273374/
judge-oks-innospec-s-45m-deal-to-end-antitrust-suits.
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for the damage caused by corruption in the upper echelons of the State, in favor of a
children’s education programs.

4.5.4 Individual natural persons

Citizens as users of public services may also suffer direct damage from corruption. In
some countries, individual victims are excluded from possible reparation because the
harms are considered “indirect” (see chapter 5). Moreover, several countries’ responses
to the questionnaires indicate that extortion victims are sometimes treated as criminals,
guilty of paying a bribe (box 4.9)."°

As indicated in the introduction of this publication, the primary focus here concerns
the compensation of damages in complex cases or cases of grand corruption in which
the victims are not necessarily individual natural persons, but rather collective groups of
individuals or other entities.

4.5.5 Collective victims

Mechanisms must be sought for the representation of the interests protected by rights in
legal systems safeguarding collective rights, although the holder of collective rights is the
society or any identifiable group therein. Since this entity is not corporeal —or, if it were,

it would be too large to be able to take action. Since legal standing is not attributed by
ownership of the right,’® some jurisdictions grant the State this right to represent society,
whereas others extend such standing to other entities and even to citizens themselves.

For example, in the case of Costa Rica, compensation for social damage is possible
through civil action for compensation that could be part of the criminal proceeding. In
accordance with Article 38 of the Code of Criminal Procedure," this action may only be
brought by the Attorney General's Office. Thus, the representation of society as a whole
is exclusively granted to this authority that also holds, by legal imperative, the legal repre-
sentation of the State.’® The individual victims™ nonetheless maintain the right to initiate
civil action for compensation in criminal and contentious administrative proceedings.

In two emblematic cases in Costa Rica (box 4.7), the Attorney General's Office of the
Republic initiated the civil action for compensation in the criminal proceedings for social
damage, together with other victims who demanded compensation for their individual
damages.

The Costa Rican Constitutional Court had previously identified good public financial
management as a collective interest that was subject to constitutional protection. On that
basis, the prosecutor requested reparations for collective harms caused by corruption
(bribery of a public official).?’ The Prosecutor in that case defined social damage as follows:

() the Social Damage caused by the crime is the injury that as a consequence

from a particular event or circumstance, is suffered by groups of people, sections
of the community or associations; ultimately it is a grievance to the collective in its
vital natural goods, property, assets or fundamental rights as a result of which the
reparation of the damage caused results mandatory. The damage is immediate,
caused by the crime to all individuals, affecting them not in their particular rights but
as members of a community, of a Nation-State. The injury constitutes a damaging
rupture to a conglomerate or a collective.”!

The settlement reached in this case provided for the reparation of the collective damage.
In Peru, the Constitution?? grants the Public Prosecutor’s Office the legal standing to
represent society in judicial proceedings.
In Brazil, in cases of corruption, the Constitution® and Law 8.429/1992% determine
the competence to initiate civil actions of administrative improbity. They provide that
the Public Prosecutor’s Office and other listed entities may initiate “public civil action” to
claim full reparation of the damages caused by acts of improbity (box 4.8 and 4.9).%
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Box 4.7. Costa Rica

In the CCSS-Fischel case, the Fischel Corporation, an intermediary on behalf of the Finnish consor-
tium, Instrumentarium Medko Medical, and the Costa Rican Social Security Fund (CCSS) reached an
agreement in 2002 granting the latter a ten-year, interest-free loan under the National Hospital System
Renovation Program. Irregularities including unfounded payments to high-level public officials and
inconsistencies in the justification of the need and quantity of equipment to be acquired were identified,
which led to an investigation by the Attorney General's Office of the Republic. The trial resulted in several
convictions, including of a former President of the Republic. The Attorney General's Office demanded
US$89 million for the social damage caused by the corrupt conduct. The court accepted the principle

of social damage, but considered the amount excessive, and only accepted a part of the claim resulting
in a compensation in the amount of US$ 639, 981.2 The court recognized the part of the claims covering
the social damage for prejudice to the national economy and the democratic system. However, it did

not recognize the claims it considered outside the scope of social damage (for example, the cost of not
taking advantage of a subsidy, interest not received, unclaimed equipment purchases, and overpricing).
Two years after the judgment, in May 2011, and upon appeal by the parties involved, the Supreme Court
of Justice upheld the conviction and lowered the sanctions—without affecting the civil compensation and
the social damage.

In the Costa Rican Electricity Institute (ICE)-Alcatel case, the ICE awarded 400,000 cell phone lines to
the Alcatel company in 2001, a transaction that was later proven to be irregular. The case led to several
administrative, civil and criminal proceedings in Costa Rica, France and the United States. Over a decade
of criminal proceedings led to the acquittals in the appeals court of all persons initially convicted. In the
civil proceedings initiated by the Attorney General's Office and ICE in the first instance, damages totaling
USS 52 million were sought by the Attorney General's Office and US$ 20 million by ICE. The civil claim of
the Attorney General's Office sought reparation for the social damage caused by the corrupt conduct to
the people and the national budget of Costa Rica, as well as the degradation of the prestige of the nation
of Costa Rica. The proceeding ended in a settlement in January 2010 under which Alcatel paid the Costa
Rican Treasury US$10 million compensation for the social harm caused by the corruption. Although the
settlement and considerations that led to the determination of the sum are not public, the funds were
paid and then allocated to the budget of the anti-corruption police and other public purposes.’

a Sentencia N° 370-2009 del Tribunal Penal de Hacienda del Segundo Circuito Judicial de San José (Sentence No. 370-2009
of the Criminal Treasury Court of the Second Judicial ircuito f San José), http://wvw.aldia.cr/ad_ee/2009/noviembre/04/_
MMedia/0000009067.pdf, Tribunal Penal de Hacienda de Costa Rica (Criminal Court of Finance of Costa Rica), Sentencia
(Sentence) 167-2011, p. 762ss. En lo siguiente (In the following): “Sentencia de 2009".

b Juanita Olaya Garcia, Kodjo Attisso, and Anja Roth, “Repairing Social Damage Out of Corruption Cases: Opportunities and
Challenges as lllustrated in the Alcatel Case in Costa Rica.” (December 6, 2010). P. 11; Alcatel, Alcatel-Lucent—September
2010—A responsible behaviour—Controversies, September 2010, p. 1, available at http://www.alcatel- lucent.com/csr/htm/
en/pdf/Controversies_Costa_Rica.pdf.
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LEGAL STANDING AND VICTIM STATUS

Box 4.8. The Lava Jato Case

Brazil's powerful meat processing company, JBS, owned by the J&F corporation, is the world's largest
meat producer with a presence in 190 countries, employing 230,000 workers. In 2017, it agreed to pay
USS 3.2 billion to the Brazilian government as a fine and minimum amount of restitution over a period of
25 years. The fine was imposed for a series of irregularities by the owners, the Joesly and Wesley Batista
brothers. These included millions in bribe payments to 1,800 Brazilian politicians, as well as bribes paid
to agricultural inspectors from the Ministry of Agriculture. The inspectors authorized the marketing of
products that did not meet quality standards or that were expired or rotten. The corrupt practices uncov-
ered by the Brazilian police included the repackaging of expired products, the substitution of meat for
cheaper commodities such as soya and chicken, and the injection of potentially carcinogenic substances
to disquise the poor state of food, including food intended for school lunches nationwide.

When the ordering of collective damages was imminent, a settlement with the authorities established
that the entire amount of the fine would be allocated to reparation, divided between different entities.
Approximately USS$ 700 million would also be allocated to purely social expenses, verified by civil society
in areas such as education and health activities. This included support for human rights education,
public oversight activities, training for entrepreneurs in communities in need, support for professional
training courses for indigenous communities and economically disadvantaged groups.?

a Despacho Complementar. Acordo J&F. Referéncias: IC no 1.16.000.000393/2016-10 e PA de acompanhamento no
1.16.000.001755/2017-62.

Box 4.9. Brazil

In the Brazilian Lava Jato (Car Wash) case, construction companies had paid public officials millions in
bribes to approve contracts for refineries, processing plants, and other major works. The public contracts
were subsequently priced far in excess of their actual cost and reasonable profit margin. To date, the
Brazilian government has recovered US$920 million in damages for the over-payments, both from those
who took the bribes and those that paid them. Several cases are still outstanding.

Most of the assets were recovered through a cooperation mechanism or type of plea bargain called
“delagdo premiada." The Brazilian prosecutors in charge of the investigations negotiated agreements with
the defendants in which they recognized their responsibility in committing corrupt offenses. They also
provided information about the facts and participation of other actors involved in the criminal activity.

In exchange for the information received—which had to be relevant and useful for the recovery of assets
or the identification of crimes and their authors—the prosecutors proposed to the judge the application
of reduced sanctions, and in some cases, a total exemption from punishment. In most of the cases, the
judge approved the agreements, thus acquiring the nature of a judicial sentence.

The American and Swiss governments, who investigated the laundering of Lava Jato proceeds in their
own jurisdictions, also negotiated with the Brazilian offenders. On December 21, 2016, the U.S. Depart-
ment of Justice signed the Plea Agreement Cr. No. 16-643 (RJD), United States, Eastern District Court of
New York, USA vs. Odebrecht SA. The companies of the Odebrecht Group admitted to the payment of US$
788 million dollars in bribes in more than 100 projects in 12 countries, in turn obtaining US$ 3.3 billion
dollars of undue benefits. The US imposed a fine of USS 2.6 billion dollars that was distributed as follows:
USS 2.391 million to Brazil; USS$ 116 million to Switzerland; and US$ 93 million to the United States.

Despite these events, none of the recovered assets in the Lava Jato case reached the Brazilian
people that suffered the consequences of this premeditated corruption scheme. Over 170,000 workers
of Petrobras lost their jobs in 2014 and 2015, and the public trust in and credibility of Petrobras and
the supervisory agencies in Brazil was harmed. In view of Petrobras' reach, this affected infrastructure
projects not only in Brazil, but throughout Latin America.
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5 Establishing Damages

Whereas the previous chapter addressed legal standing and victim status, this chapter
examines issues relating to the proof of damages. It begins by briefly introducing the

basic terms inherent in such a process, including:
Direct and indirect damages
Material and immaterial damages
Proof of damage

Measurement of damage.

As indicated in chapter 3, general principles of civil liability and tort law provide that to
establish a claim for compensation, the claimant must prove:

Harm (injury, loss, or damage that the claimant has suffered as a result of the

defendant’s actions).

Causation (the relationship between the defendant’s actions and the harm suffered

by the claimant).

Proximity (the closeness of the relationship between the defendant’s actions and the

harm suffered by the claimant).

5.1 Direct and indirect damages

Many jurisdictions recognize two types of damages: direct damages and indirect
damages. Direct damages, also known as actual damages, are damages that result

directly from the defendant’s wrongful conduct. Indirect
damages, also known as consequential damages, are
damages that materialize indirectly from the defen-
dant's wrongful conduct. The distinction is significant
as most jurisdictions do not appear to render indirect
damages recoverable. In those that do, the indirect
damages must be a foreseeable consequence of the
defendant’s wrongful conduct.

A fictional case may demonstrate the distinction
between the two concepts. In a case in which a supplier
bribes a procurement officer at a public health clinic
to accept adulterated pharmaceuticals, the clinic is
the direct victim of the bribery, as it overpaid for the
drugs. Any damages a patient suffered from taking the
medicine were “indirect” or “secondary” effects of the
bribe. Many European jurisdictions refer to the patient’s
injury as ‘ricochet damage” to capture the idea the harm
bounced or ricocheted off the primary victim. This sort
of damage is illustrated in box 5.1.

Box 5.1. Ricochet Damage

A newspaper recounts an especially tragic
example from Uganda. It shows how much
harm even a small request for payment can
cause. A woman experiencing problems in labor
arrived at a local clinic for medical attention.
Despite being entitled to free care under Ugan-
dan law, the attending personnel refused to
treat her until she paid 50,000 Ugandan shillings
(about USS15). Unable to pay, the mother was
turned away and died with the baby thereafter.2

a U.S.v.McGee, 612 F.3d 627 (2010); Gladys Kalibala,
“Her Mother’s Death Could Have Been Prevented,” New
Vision, July 15, 2014.
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Damages that are widespread and that affect a non-individualizable group of people
are understood as collective damages. In the case of corruption, the term “social
damage” is used by some jurisdictions interchangeably with that of collective damages.
Collective rights have a different logic than individual rights, as the harms caused by
collective damages are immediate, although not necessarily direct. For example, if the
courts of a country are not functional because of corruption, this affects persons with
cases currently before the courts, as well as persons whose cases could potentially be
heard by the courts. The harm does not become inexistent for those not making use of
the courts; rather, it is a question of when they will need to make use of them. Therefore,
the impact on the capacity of the institution to deliver justice affects a certain group of
people, as well as the society as a whole. The victims, in this example, may not have
suffered a direct loss due to an act of corruption, but society as a whole is prevented
from enjoying the collective right of access to justice it would have otherwise had.

The extent to which liability should be attributed down the causal chain as a result of
a wrongful act has been primarily left for the courts to determine in each specific case.
In making a decision, various doctrines are drawn upon, with comparative law scholars
having termed the concept of “control devices,” aimed at reasonably limiting liability.
Thus, one of the basic control devices courts use is the “distance” between the act and
the damage. Questions include how closely related in time and space to the wrongful act
the injury is determined to be, as well as
how foreseeable it was that the defen-
dant’s actions would injure the claimant.
“ The GXJ[G nt J[O Wh | C h ‘ |a b | ‘ |J[ Whgre the court deems the act “remote” or

y “indirect” or not “foreseeable,” the courts
hold the defendant not liable for damages,

ShOU‘d be attﬂbuted dO\/\/n with compensation due only to those

“directly” or “immediately” or “foreseeably”

the Causa‘ Cha|ﬂ as a resu‘t injured by the wrongful act.

These issues can be overcome through
the use of criteria of modern criminal law
Of a Wrongft” aCt has been that have been successfully incorporated
in other criminal matters, in particular,

p r| ma r| |y |eft for J[he COU rJ[S the structure of “crimes of abstract

. danger” and the concept of “eventual
J[O d ete rmine ,, malice,” including environmental offences,
' cybercrime, terrorism-related offences,
the possession of dangerous materials,
and traffic violations. Crimes of abstract
or potential danger refer to crimes that are criminalized in view of the potential harm
posed by the conduct in question. Therefore, they are independent of any actual damage
caused, but are aimed at preventing conduct that may pose a danger to society.”
Although such crimes are often subject to severe penalties, the prosecution is required
to establish a causal connection between the defendant’s actions and the potential harm
posed to the community. However, in recognizing that the harms of such crimes are
by their nature not direct, the causal link can be established by other criteria than that
traditionally used to determine culpability. The concept of “eventual malice” allows for
defendants to be held accountable based on their mere awareness that their action was
likely to result in harm. Thus, the systematic application of such concepts to corruption
cases would permit the addressing of these challenges of a legal framework that is not
adapted to the reality of the harms caused by corruption.
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5.2 Material and immaterial damages

Corruption generates different types of damage, that can be categorized as: (i) material
(or pecuniary) damages, which can be accounted for in monetary terms; and (i) imma-
terial (or non-pecuniary) damage, referring to losses that do not have a material form
or are not easily (or arguably at all) convertible into monetary form. Many jurisdictions
foresee reparation for both types of damage in principle, although the establishment

of proof and the quantification can be more challenging for the recovery of immaterial
damages.

5.2.1 Material damages

One of the most apparent and conspicuous types of damage is pecuniary damage,
which can be quantified in financial terms. It can be assessed using tangible indicators,
such as the amount of money that has been misappropriated or lost, or the value of any
infrastructure or projects that have been impacted.

Jurisdictions differ over whether such damages include profits that would have been
earned but for the defendant’'s wrongdoing.? Lost profits are one form of what many
countries label “pure economic loss.” The laws governing recovery vary considerably
from those in the United States where they are recoverable so long as a reasonable
estimate is presented; to those provided in countries like Germany, where “pure econom-
ic losses” are not recoverable, and France where these can only be recovered in limited
circumstances.® Other countries have laws in which this will depend on the circum-
stances giving rise to the loss.* An academic proposal concerning the harmonization of
European tort law offers a consensus approach to the issue by recommending that lost
profits and other “pure economic damages” be recoverable, but only in cases in which
the wrongdoer was “aware of the fact” that his or her action would cause damage.®
Profits lost due to corruption would seem to readily meet this test.

A'lost profits claim was the basis of the previously mentioned gasoline additive manu-
facturer Newmarket's USS45 million recovery. The argument was that Newark would
have made profits on the sale of its additives had the competitor not blocked its entry
into the Indonesian market. The amount of the profit could of course never be precisely
determined. Under American law, however, if a claimant has established the defendant
caused the injury, the claimant can then recover lost profits, provided it produces a
reasonable estimate of the amount.®

5.2.2 Immaterial damages

Corruption can have intangible effects that extend beyond financial losses. These
effects may include the non-enjoyment of basic socioeconomic rights, such as access
to education and healthcare. Corruption can have significant non-monetary impacts that
are closely tied to the role of the state. These impacts include weakened institutions, a
loss of legitimacy, and a decline in the ability of public bodies to fulfill their mandates,
such as providing impartial justice, preventing impunity, and maintaining electoral
systems.

Despite the nature of immaterial damages, it is common practice for courts to assign
a monetary value to intangible concepts, such as emotional impact and suffering.

In such cases, the courts attempt to quantify the value of non-monetary losses in a
process without objective standards for assessing the financial value of such harms.

Since the 1990s, the Court of Cassation in France has paved the way for public legal
entities to be compensated for moral damages (box 5.2).”

Non-pecuniary compensation may include an acknowledgment of wrongdoing, an
order for the defendant to undertake specific actions to rectify the harm caused, and
the provision of non-monetary resources or services. No instances of corruption cases
providing non-pecuniary compensation have been found.
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Box 5.2. Moral Damages

In France, the Court of Cassation upheld a judgment?® in 2004 in which the Court of Appeal had awarded
the State compensation for moral damages resulting from the contempt that these crimes cast on the
entire public service and the consequent weakening of the State's authority:

...on the grounds that the State is entitled to claim compensation for the non-material damage it has
suffered as a result of the influence peddling and favoritism committed by these agents in the perfor-
mance of their duties, insofar as these acts, which are detachable from the function in which they were
committed, discredit the civil service as a whole, weaken the authority of the State in the eyes of public
opinion and cause it direct personal damage.

...on the grounds that the damage to the material interests of the State (...) is constituted by the val-
ue of the advantages improperly paid and accepted and the additional financial cost resulting from the
integration of this value in the price of goods and services provided by the beneficiaries of the public
order and the payment of supplies and work not carried out or over-invoiced, without however that the
sums claimed for this over-invoicing can be fully retained by the Court in the state of the documents in
the file and the uncertainty of the bases of calculation taken into account by the civil party to quantify
the amount of this over-invoicing; the systematic and widespread influence-peddling between the
parties, and the associated offences of favouritism, fraud, forgery and use of false documents, which
necessarily distorted competition and the best use of public funds.

a Cour de Cassation, Chambre criminelle, 10 mars 2004, 02-85.285 (http://www.legifrance.gouv.fr/affichJuriJudi.do?id Tex-
te=JURITEXT000007071292, last accessed 6 July, 2023).

5.3 Proof and measurement of damages

In addition to establishing the elements of harm, causation, and proximity, the plaintiff
must also be able to provide proof or evidence concerning the quantification of the loss.
In most jurisdictions, the type of evidence required to show the extent of the loss is left
to the court’s discretion, with legislation providing general guidance in some cases.
Although it may be within the court’s discretion to conclude whether there is sufficient
evidence in a given case, the standard of proof remains the same regardless of the type
of entities serving as plaintiffs. Thus, in civil cases, the standard of proof required to
establish the proof is the balance of probabilities, meaning that the plaintiff's claim is
found to be more likely than not to be true based on the evidence presented.

Although it is possible to determine the existence of harm through proof of damages,
it may not always be feasible to measure or quantify its scale.

Jurisdictions appear to take different approaches with guidance typically issued in
the form of a statute or a supreme court decision, as a broadly worded directive that
the figure cannot be purely speculative or that it must be based on a credible showing.®
Other countries request that the exact figure of damages be shown or a “clear and
precise” basis for the estimate be provided, as in the Spanish criminal procedure code.
By contrast, an American appeals court has ruled that a town seeking damages from its
sheriff for taking bribes need only provide “rough approximation” of the harm suffered
(box 5.3).°

Damages that are immaterial or those that relate to the claimant'’s financial interests
often cannot be accurately measured. For example, in such cases, it is necessary to
estimate the cost of a product or service or the potential earnings of a losing bidder.
However, in the majority of corruption cases, it is not possible to determine the exact
extent of damage caused. As provided by the South African High Court, all that can be
expected of the plaintiff is “to place the best available evidence before the court on the
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ESTABLISHING DAMAGES

issue of quantification. Once it has done so, the court
will do the best it can to quantify its loss."®

Similarly, in rejecting a defendant’s argument that
damages they caused cannot be precisely specified,
the United States Supreme Court ruled that a defendant
has no standing to object that a damage estimate lacks
“the exactness and precision that would be possible if
the case, which he alone is responsible for making, were
otherwise."

What the South African High Court termed the “best
available evidence” still leaves much room for judgment,
and in making that judgment guidance should direct
the courts to take account of the time and cost involved
in making the calculations and on their actual use (box
5.4).

An interesting practice is illustrated by another
line of American cases involving bribery damages.

As with French law, U.S. law recognizes that bribery
causes non-pecuniary damages as well as economic
damages. Under U.S. law, the damage arises from the
bribed employee’s betrayal of the employer’s trust and
confidence. That betrayal, that breach of an employee’s
duty to provide honest services, is separate and apart
from any overcharge the bribe caused. The issue is how
to quantify it. The method the courts have settled on

is to require the dishonest employee to refund some
percentage of his or her salary, reasoning that for some
percentage of time during employment they were not
rendering honest services (box 5.5).

Finally, is important to distinguish the measurement
of the damage from the amount of the reparation, as
they do not necessarily coincide. In cases involving
bribery, some jurisdictions limit the amount of the
damages to the amount of the bribe. Although this
provides a simple quantification of reparations, it is
based on the erroneous assumption that the amount
of the bribe is systematically equal to the amount of the
damage (box 18).

The main challenge in establishing damages in
corruption cases relates to the nature of such damages,
which, in most cases, do not have individual and direct
victims with a traditional causality nexus. Instead, the
(often) collective victims suffer harm in less direct ways,
and not only in the form of pecuniary damages.

Box 5.3. Existence of Harm through
Proof of Damages

A rough approximation may still need some
precision, as was demonstrated in a case in

the U.S in which a government agency failed to
provide a “rough approximation,” following the
conviction of the mayor of the city of Detroit,
Michigan, who was an accomplice of an act of
bribery. The mayor and a local construction
company unlawfully demanded that any other
firm wanting a city contract had to hire the local
company as a subcontractor. Multiple contracts
were affected; for some, the company actually
had carried out the work it was contracted

to do, whereas in other cases, it either did no
work or substandard work. The average profit
margin on city construction contracts was ten
percent. Applying this figure to the earnings of
the local firm from the subcontracts, Detroit
argued, was sufficient evidence of the damages,
“a reasoned approximation of the amount of
money [it] was unknowingly forced to spend for
contracts obtained through fraud and deceit."
While the trial court agreed, the appellate court
held the city would have had to present con-
tract-by-contract evidence of its losses.

Source: United States v. Kilpatrick, 798 F.3d 365 (6th Cir.
2015).

Box 5.4. Moral Damages

A case in France demonstrates that quantifying
the damages caused by corruption can some-
times be straightforward. Following the convic-
tion of the mayor of the French city of Cannes
for taking bribes in return for reducing a compa-
ny's taxes, the city was awarded €2.6 million, or
the exact amount of taxes that went uncollected
because of the bribery. However, the lost tax
revenue was not the only injury the city sus-
tained. As host of the famous international film
festival, the notoriety from the bribery injured
the city in a way not measurable in monetary
terms. For this non-pecuniary harm, termed
préjudice morale (“moral damages") in French
law, the court awarded the city €250,000.?

a (Cass. Crim No. 05-80.488, 8 février 2006.).
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Box 5.5. Non-Pecuniary Damages

In lllinois, a police chief, during his tenure from 1990 to 1994, received some US$500 a month from an
organized crime group to protect illegal gambling in the town's bars and restaurants. His conviction was
based on conducting an enterprise through a pattern of racketeering. This was in violation of a provision
of the Racketeer Influenced and Corrupt Organizations Act (RICO) Statute and led to his sentencing to
88 months in prison, as well as a requirement to pay restitution to Northlake equal to a year's salary as
police chief. His appeal was based on contesting the estimated costs associated with his crimes and the
gambling activities he supported.?

Another case relates to procurement corruption by the Chief of the Commodity Procurement Section
within the United Nations' Procurement Division from 1998 to 2003. He violated United Nations rules by
“providing [a friend's family] with inside information on the bidding process for contracts; convincing U.N.
employees that [the family's] companies’ bids did not raise concerns; counseling [the family] on how to
win contracts; and assisting in the preparation of documentation to the U.N., without disclosing to the
U.N". The district court ordered the offender to reimburse the U.N. for US$846,067.03 worth of legal fees
incurred in bringing this case, as well as the US$86,098.36 in salary he was paid while he was suspend-
ed following the indictment, after depriving “his former employer, of its intangible right to his honest
services."

a U.S.v.Sapoznikand U.S., 1998.
b Bahel, 662 F.3d 610 (2d Cir. 2011).

Box 5.6. Quantification of Reparations

In the case of the Programa de Alimentacidn Escolar-PAE (School Feeding Program) cartels in Colombia,?
companies undertook widespread bribery, kickbacks and collusive agreements to split the bids for
contracts to supply schools with meals for the children. After noticing companies were not complying
with quality, quantity and nourishment standards, the corruption scheme was discovered. Beyond the
contracting value of the meals and the overpricing involved in the schemes, the right to food for these
school children was affected, as were their levels nourishment. Reparation in this case could have taken
the form of complementary nourishment and additional health and cognitive support to try to mitigate
the impacts. These may cost less than the actual damage inflicted, which could include the lifetime
impact of years of poor nourishment.”

a https://www.elespectador.com/judicial/el-programa-de-alimentacion-escolar-es-una-mercancia-para-la-corrup-
cion-fiscalia-article-809171/.

b There were also major reforms introduced after this case, some of which have worked effectively. See https://medium.com/
open-contracting-stories/the-deals-behind-the-meals-c4592e9466a2.
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ESTABLISHING DAMAGES
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6 Conclusion and
Reflections for the Future

This publication was aimed at presenting an overview of the current, existing interna-
tional legal frameworks allowing victims to recover corruption damages, as well as the
judicial and non-judicial challenges involved in their use. Rather than promoting specific
regulatory solutions, and given the trade-offs involved in any change of law and policy,
including the constraints regarding practical implementation, this brief concluding
chapter, invites legislators, prosecutors, law enforcement officials and indeed the general
public to explore a range of different measures aimed at better enabling victims to
recover (individual, as well as collective) corruption damages.

6.1 Enabling the participation of victims in criminal
proceedings

In legal systems governed by civil law principles, individuals who have suffered harm
can request the status of a “civil party” in a criminal prosecution. Upon approval by the
court and upon establishing proof of damages, these individuals may be entitled to seek
compensation in the event of a conviction. Depending on the specific laws of the coun-
try, those granted civil party status may also be granted various rights, such as access to
the prosecution’s evidence, involvement in the pre-trial investigation, the ability to pursue
separate investigative leads, and the opportunity to present evidence during the trial.

In certain countries, individuals with civil party status even have the right to challenge
prosecutorial decisions to not initiate a case or to dismiss it before a judgment is
rendered. While traditionally this approach has been more prevalent in civil law jurisdic-
tions, common law nations have increasingly introduced legislation that either permits
or mandates their criminal courts to order individuals convicted of crimes to provide
compensation to their victims, while also developing sentencing and settlement guide-
lines. The recommendations provided below are intended to promote the development
of mechanisms in all legal systems that facilitate the recovery of damages by victims
through criminal proceedings.

Legislators of countries that do not enable victims to intervene as parties to criminal
proceedings should consider enacting legislation enabling such interventions.

Policymakers and prosecutors should consider adopting measures to ensure that
individuals and groups of individuals who might reasonably be considered potential
victims, are informed of investigations and proceedings, as well as their right to join
the proceedings as a civil party.

Legislators should consider granting victims the right: (i) to participate in the pre-trial
investigation; (ii) to contribute evidence and present it at trial; (ii) to request the
prosecution to gather such evidence, and gain access to it; and iv) to pursue separate
and independent lines of inquiry. Such measures could be adopted without breaching

52 A Victims of Corruption: Back for Payback




the secrecy of pre-trial investigations or creating an additional burden law for enforce-
ment authorities.

Legislators should consider enabling an independent review (including by victims) of
a decision not to prosecute a corruption crime.

Legislators and policymakers should consider ways of limiting the litigation costs
for victims, such as by foreseeing mechanisms for donor funding and prohibiting
excessive charges for public interest litigation.

6.2 Enabling the participation of victims in non-trial
resolutions

Non-trial resolutions offer a quicker way to address complicated cases and demand fewer
resources compared to the process of securing a conviction. However, such settlements
usually take place through discussions between the prosecuting authorities and the
accused, thus excluding the potential
victims from direct involvement, as it is

assumed that the authorities will safeguard
the victims’ interests. The confidential

“ |_@ g |S |8J[O rS S h O U | d nature of these agreements leaves victims

reliant on information provided by law

‘ eg | S | aU\/e‘y fo [esee th e enforcement agencies. The absence of

established procedures that consider the

pa rU C | paJUO N O]C \/| CU ms | N interests of victims in corruption settle-

ments poses a challenge in ensuring their
proper representation and, ultimately, in

the ﬂ@gOTIEﬂUOﬂ Of ﬁOﬂ—Ula‘ securing full compensation. Therefore, it is

recommended that countries address these

reso ‘ UUO ﬂ S ,’ challenges by ensuring that their legislation

and policy address the interests of victims
in the context of non-trial resolutions. In this

regard, it is recommended that:

Legislators should legislatively foresee the participation of victims in the negotiation of
non-trial resolutions, and their representation in the decision-making process concern-
ing the allocation of compensation of reparations, as well as in the oversight of the
disbursement of the funds. Policymakers should develop guidelines to ensure that the
interests of victims are represented in the course of these processes and in practice.

6.3 Accounting for the nature of corruption damages

Corruption damages, particularly in cases of grand corruption, are generally widespread
and affect a non-individualizable group of people or the entire society as a whole. In
some countries, government agencies, non-governmental organizations, or any individu-
al, can initiate legal action. This can be achieved through class actions or representative
actions to recover such social, diffuse, and collective damages on behalf of a group or
even the entire population of the nation. The following recommendations are aimed at
encouraging all countries—independent of their legal tradition—to find ways of legislative-
ly and practically accounting for the nature of corruption:

Legislators, prosecutors and judges may consider ways of extending the ability
to recover damages to collective victims, including by legislative reform, where
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necessary. Compensation for damages should not be limited to individuals who were
directly damaged by a corruption act, following the traditional causality nexus.

Legislators should consider the trade-offs of amending restrictive legislation on
standing so as to allow individuals and NGOs to make claims for collective (as well as
individual) reparation.

Legislators should consider enabling victims to claim damages for breaches of a
public contract in which they were the beneficiaries, while also taking account of the
potential commercial implications of such a measure.

Legislators and judicial officials should consider expanding the reparation of the
damages to non-pecuniary damages.

6.4 Enabling the recovery of damages through
reparation funds

The harms of corruption persist independently of the ability to bring to justice those
liable for those harms. Given the imperfections of litigation in fully compensating for
the harms resulting from corruption, even when the offenders are brought to justice,
countries are invited to explore the establishment of reparation funds designed to
allocate resources for addressing these damages.

Thus, policymakers should consider ways of establishing state reparation funds to
cover material and immaterial damages in cases for which reparation cannot be
accomplished through other means.

6.5 Measures beyond legislative and policy frameworks:
Access to information, research and participation of civil
society, academia and victims of corruption

Finally, when comparing the dearth of cases with the internationally existing substantive
and procedural laws, it appears that in some cases, the legal frameworks are not
necessarily too restrictive. Rather, the avenues are not exploited due to insufficient
precedent and knowledge or financial capacities. Thus, countries should consider taking
measures to enhance access to data, continued research, and the active involvement of
civil society, academia, and victims of corruption in efforts towards recovering corrup-
tion damages as follows:

Administrative authorities, policymakers and the judiciary should monitor and publicly
report on instances of reparation for corruption.

Researchers and legal scholars are encouraged to closely follow and study the
jurisprudence and conduct surveys of practitioners and victims to continuously
identify ways of addressing the numerous challenges in the legislation, court doctrine,
and/or practice.

NGOs are encouraged to actively intervene as parties to criminal and civil proceed-
ings in cases affecting collective or diffuse rights and interests.
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Corruption harms communities and impacts the global economy. It
discourages business opportunities, hinders foreign aid and invest-
ment, and exacerbates inequality. It victimizes society’'s most vulnera-
ble and marginalized individuals by affecting their ability to meet their
basic needs, as well as reducing their chances of overcoming poverty
and exclusion.

As such, anti-corruption efforts would be incomplete if damages
arising from corrupt acts remain unaddressed. This publication aims at
stimulating further research and exchange on the matter by providing
an overview of the current state of law and practice regarding the
recovery of corruption damages; outlining the different types of legal
frameworks and avenues available in different legal systems; and the
respective legal barriers and other challenges that may arise.
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