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Foreword

Confiscation and recovery of the proceeds of bribery are key elements in
the international framework to fight corruption. The two key international
legal standards are the 1997 OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions (OECD
Anti-Bribery Convention) and the 2005 UN Convention against Corruption
(UNCAQ).

This study focuses on the identification and quantification of the
proceeds of active bribery. It was undertaken as a joint effort between the
OECD Working Group on Bribery in International Business Transactions
(Working Group) and the World Bank-UNODC Stolen Assets Recovery
Initiative (StAR) in order to support countries' efforts to confiscate the
proceeds of active bribery, which is required of Parties to both the OECD
Anti-Bribery Convention and UNCAC. The final text, approved following a
peer review process in the context of the StAR initiative, was discussed and
adopted officially by the OECD Working Group on Bribery on
23 June 2011.

The study is intended to provide practitioners, legislators and policy
makers with practical information on the technical issues of identification
and quantification of proceeds of active bribery. It provides examples of
how proceeds have been identified and quantified in different jurisdictions;
we use mostly examples from cases that have actually occurred.
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Deputy Secretary-General
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John B. Sandage
Director, Division for Treaty Affairs, United Nations Office on Drugs and Crime
UNODC

Janamitra Devan
Vice President and Head of Network, Financial and Private Sector Development
World Bank and International Finance Corporation

The fight against corruption has become a truly global effort. A vast
majority of the world’s governments have pledged to criminalize the
offering, promising or giving of bribes and to facilitate the confiscation and
recovery of proceeds of corruption. They have done so by ratifying the
United Nations Convention against Corruption and the OECD Convention
on Combating Bribery of Foreign Public Officials in International Business
Transactions.

Despite progress being made, much remains to be done to implement
these conventions. To facilitate countries’ efforts, the Organisation for
Economic Co-operation and Development (OECD), and, in the context of
the Stolen Asset Recovery (StAR) Initiative, the World Bank and the United
Nations Office on Drugs and Crime (UNODC), joined forces to conduct a
study on the identification and quantification of the proceeds of active
bribery. Quantifying the proceeds is one of the most difficult challenges
posed by corruption cases. The study explains how to quantify the illegal
proceeds and stolen assets in order to confiscate or recover them, and
includes practical examples based on hands-on expertise.
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While there are already many examples of courts confiscating the
benefits gained by corrupt officials, this study also covers the confiscation
and the recovery of the benefits obtained by the bribe payer. The message of
this study is clear: countries should not shy away from seeking the
confiscation or the recovery of proceeds of active bribery just because they
may be difficult to quantify. By describing and explaining methods used in
different legal systems, the study shows that such quantification can be
done, and indeed has been done by practitioners.

Practitioners in some jurisdictions can now apply reliable methods
derived from relevant legal principles and current practices to quantify,
confiscate, and recover proceeds of active bribery. In addition, for
jurisdictions wishing to develop a new legal framework, the methods
described in the typology could be considered as a starting point for
legislators, policy makers or practitioners involved in the development of
practices adapted to their jurisdictions. Moreover, the study’s methods and
case studies could serve as a tool for training practitioners on quantification
methods.

By providing practical advice based on real-life cases, we hope this
study will prove a useful and effective tool in strengthening enforcement of
countries’ anti-bribery laws.

/" “/ 3
Richard Boucher John B. Sandage Janamitra Devan
OECD UNODC World Bank Group
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Introduction

This study focuses on the identification and quantification of the
proceeds of active bribery' in international business transactions. Public and
private organisations alike have long recognised that bribery of public
officials is harmful to good governance, economic development and
competitive conditions. Confiscation and recovery of the proceeds” derived
from foreign bribery are key elements in the international framework to
fight corruption of public officials.

As early as 1997, the OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions (the Anti-
Bribery Convention) requires the criminalisation of bribery of foreign public
officials in international business transactions (foreign bribery). Today, its
38 State Parties are committed to the prosecution and sanctioning of
individuals or corporations who engage in such practices. In addition to
requiring sanctions that are effective, proportionate and dissuasive, the Anti-
Bribery Convention prescribes that the proceeds of foreign bribery should be
confiscated.

In 2005, the United Nations Convention against Corruption (the
UNCAC) came into effect; the UNCAC requires State Parties to criminalise
domestic and foreign bribery, and sets guidelines on punishment and
enforcement, including confiscation of the proceeds of the crime,
disgorgement of profits, direct recovery of property, and compensation for
damages. At the time of this report, 150 countries are State Parties to
UNCAC.

Identifying and defining the monetary value of proceeds derived from
corruption is crucial to ensuring that sanctions are sufficiently proportionate,
dissuasive and effective, as required by Article 3 of the Anti-Bribery
Convention. Moreover, as a practical matter, confiscation or recovery of
proceeds of corruption as foreseen under the UNCAC may be impossible in
cases where these profits cannot be quantified by investigators or
prosecutors.

To date, there is some experience in jurisdictions in identifying and
quantifying the amount of the bribe — the proceeds of passive bribery — its
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financial equivalent, and even the indirect proceeds derived from the bribe
by the corrupt public official. These bribes can typically be confiscated as
the proceeds of crime, disgorged as illicit profits or recovered in civil
proceedings. There have been examples that reach to the level of very senior
government officials, who have been stripped of the proceeds they have
derived from bribes taken over the years, and these proceeds have
sometimes been repatriated to their home countries. Moreover, the recovery
of stolen assets has also been the subject of much attention from academia,
think-tanks, other non-governmental organisations and the media. The
United Nations Office on Drugs and Crime and the World Bank, in the
context of their joint Stolen Asset Recovery (StAR) Initiative’ produced an
Asset Recovery Handbook for law enforcement officials to assist them in
the strategic, organisational, investigative, and legal challenges of
recovering stolen assets.*

Much remains to be done to address active bribery. The proceeds
derived by the briber (very often a company in an international business
context) are often many times the amount of the bribe paid. Outside of the
handful of jurisdictions where many bribery cases have been brought, few
courts have reached such issues. Some countries still lack legislation to
address the confiscation of the proceeds of active bribery, considering such
calculations too complicated.5 Other countries may have legislation in place
but have never tested it in practice. Such situations leave many corporate
wrongdoers unpunished, walking away with their ill-gotten proceeds.

One reason for this absence of practice may be that the proceeds of
active bribery derive from legitimate business (a contract, a business
authorization) illegally obtained by paying a bribe, rather than totally illegal
business, such as drug trafficking or trafficking in human beings. In
addition, what constitutes proceeds is problematic when a company engages
in bribery in respect of a specific transaction but the rest of its business is
legitimate. In such cases, law enforcement authorities seeking to confiscate
the proceeds of the bribery need to examine carefully what benefit the
company has gained by paying a bribe.

In March 2010, the OECD Working Group on Bribery® and the StAR
Initiative decided that, given the importance of confiscation as a deterrent in
the fight against foreign bribery and the difficulties of the Asset Recovery
process, more profound knowledge about the identification and
quantification of the proceeds of active (foreign) bribery was needed.
Accordingly, in October 2010, a meeting was held to bring together experts
from Parties and Non Parties to the OECD Anti-Bribery Convention with
experience in investigating and prosecuting foreign bribery cases and
addressing issues of confiscation and asset recovery.
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This report expands on the meeting’s discussions as a point of departure
and explores the topic on the basis of additional research undertaken by the
OECD and StAR. The study also elaborates on some sections of the Asset
Recovery Handbook by providing a specific focus on recovering proceeds of
active bribery.

By design, the study does not examine the deterrence and punitive
aspects of legal regimes it describes. Whether penalties or remedies are
strong enough to deter bribery is an important debate but beyond the scope
of this technical study on quantification of bribery.

Similarly, the study does not address in detail the problems linked to the
identification of victims of bribery. In some jurisdictions, only the
government may be considered a victim. In others, competitors of a
contractor, private citizens, or civil society organizations may or may not be
considered as victims. Given this diversity of approaches, this issue is
beyond the scope of a technical analysis. As a result, the chapters that follow
are intended to provide practitioners and policy makers with an introduction
on how to deal with the technical issues of identification and quantification
of proceeds of active bribery.

Chapter 1 introduces the international legal framework for the treatment
of the proceeds of active bribery and catalogues the legal remedies available
in various jurisdictions, and how these remedies may interact. Chapter 2
defines five principal types of proceeds of active bribery and analyzes how
they may be quantified. Each system is illustrated by examples from
countries using such methods, as well as commentary on some practical
challenges linked to the calculation of proceeds. Chapter 3 offers a
compilation of case summaries to illustrate the principles covered in the
preceding chapters.

Notes
1. Active bribery is the criminal offence committed by paying, offering or
promising a bribe or an undue advantage to an official. Passive bribery is
the offence committed by the person who receives or agrees to receive the
bribe or the undue advantage.
2. In this study, the term proceeds is generally used as a generic term

defining the profits, benefits or advantages of monetary value gained by
the briber as a consequence of paying or promising a bribe or any undue
advantage to an official.
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3. The StAR Initiative is a joint initiative by the United Nations Office on
Drugs and Crime (which oversees the UNCAC) and the World Bank to
address the issues surrounding theft of public assets and their repatriation.
See Stolen Asset Recovery (StAR) Initiative: Challenges, Opportunities,
and Action Plan for more information.

4. The Asset Recovery Handbook can be accessed here:
http://wwwl.worldbank.org/publicsector/star_site/documents/arhandbook
/ar_handbook_final.pdf.

5. For instance, as noted in its 2005 Phase 2 Evaluation Report (para. 39),
Japan had legislation to confiscate the bribe but not the proceeds of active
foreign bribery because it was thought too difficult to identify such
proceeds. Legislation since enacted still does not expressly provide for the
confiscation of the indirect proceeds of active bribery (ADB/OECD Anti-
Corruption Initiative for Asia and the Pacific (2010), The Criminalisation
of Bribery in Asia and the Pacific, p. 252).

6. The OECD Working Group on Bribery, made up of the 38 countries Party
to the Anti-Bribery Convention, closely monitors implementation of the
Convention through its peer-review process. For more information,
consult: www.oecd.org/corruption.
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Chapter 1

The legal framework for the treatment of proceeds
of active bribery

The OECD Convention Article 3 requires that “bribery of a foreign
public official shall be punishable by effective, proportionate and dissuasive
criminal penalties.” Each Party must also “take such measures as may be
necessary to provide that the bribe and the proceeds of the bribery of a
foreign public official, or property the value of which corresponds to that of
such proceeds, are subject to seizure and confiscation or that monetary
sanctions of comparable effect are applicable.” Under commentary 21 of the
Anti-Bribery Convention, proceeds of bribery are defined as “the profits or
other benefits derived by the briber from the transaction or other improper
advantage obtained or retained through bribery.”'

The UNCAC Article 30 states that “Each State Party shall make the
commission of an offence established in accordance with this Convention
liable to sanctions that take into account the gravity of that offence.”
UNCAC Article 31 obliges each State Party to take, to the greatest extent
possible within its domestic legal system, such measures as may be
necessary to enable confiscation of: (a) Proceeds of crime derived from
offences established in accordance with this Convention or property the
value of which corresponds to that of such proceeds; and (b) Property,
equipment or other instrumentalities used in or destined for use in offences

established in accordance with this Convention®.

This Chapter aims to provide an overview of legal remedies available in
various legal systems to confiscate or recover the proceeds of bribery in
international business transactions.

A. Overview of legal remedies to confiscate or recover proceeds

In the context of bribery cases, various criminal as well as civil remedies
exist. The main remedies include confiscation of the proceeds of crime,
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disgorgement of illicit profits, levying of fines based on the value of the
benefit, orders for compensation, contractual restitution or some
combination of those remedies. Each shall be addressed below. When
competent authorities and courts are asked to employ these remedies to
deprive individuals or companies of assets obtained by bribing public
officials, they must confront the issues of identification and quantification of
the proceeds of corrupt activities.

The use of the legal tools discussed below is significantly facilitated if
the proceeds of active bribery can be recovered against a legal person. A
corporation is the main beneficiary in many cases of active bribery,
especially when the offence is committed in context of an international
business transaction. Legal persons generally possess greater resources from
which to pay penalties as well. As the discussion below shows, recovery
against natural or legal persons could be accomplished through criminal,
civil or administrative proceedings, depending on the legal system in
question.

The following sub-sections 1, 2 and 3 on confiscation, disgorgement and
fines based on benefits, address remedies sought by law enforcement
authorities, while sub-sections 4 and 5 on damages and contractual
restitution focus on remedies sought by, or on behalf of parties harmed by
bribery.

1. Confiscation

Confiscation is the permanent deprivation of assets by order of a court
or other competent authority. In some jurisdictions, it is called “forfeiture.”
Confiscation of the proceeds of bribery (or any offence) may be pronounced
whether or not any loss or other disadvantage has been incurred by the
wronged party (including governments of a bribed official, competitors,
consumers etc.).

There are three basic kinds of confiscation: (1) criminal confiscation;
(2) non-conviction based confiscation; and (3) administrative confiscation.

1. Criminal confiscation requires a criminal conviction by trial or
guilty plea establishing guilt “beyond a reasonable doubt” or
sufficient to “intimately convince” the judge or the jury. Once a
defendant is convicted, a final order of confiscation can be entered
by the court, often as part of the sentence. In some jurisdictions,
confiscation is a mandatory order; in others the court (or jury) has
discretion in imposing an order of confiscation.

2. Non-conviction-based (NCB) confiscation, sometimes referred to as
“in rem confiscation,” “objective confiscation or “extinction de
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dominio,” does not require a criminal conviction. NCB confiscation
authorizes the confiscation of assets by judicial order without the
requirement of a conviction. As it is typically a property-based
action against the asset itself, not against the person with possession
or ownership, NCB confiscation generally requires proof that the
asset is the proceeds, or an instrumentality of, crime.

3. Administrative confiscation occurs without the need for a conviction
or even a judicial determination. For example, administrative
remedies may be imposed through the Financial Services Authority
(FSA) in the United Kingdom.3 The calculation may range from one
to 10 % of the gross revenues." Amounts recoverable through

.. . . .. 5
administrative confiscation may be limited.

A confiscation judgment or order can be either: (1) property-based
(naming monetary, tangible or intangible asset); or (2) value-based (naming
an amount of money owed by a specific person). Criminal confiscation can
be either type, but NCB confiscation is almost exclusively a property-based
system.6 Some jurisdictions will employ both systems, permitting
confiscation of identified assets and a judgment which can be satisfied from
the legitimate assets of a person. Generally, property-based confiscation is
based on the exact actual assets or instrumentalities linked to the offence
while value-based confiscation aims to reach a quantified monetary amount
of benefits, including profits, services or advantages derived from the crime.

a. Property-based confiscation: Assessing direct or indirect proceeds

Under the Anti-Bribery Convention, proceeds of bribery are defined as
“the profits or other benefits derived by the briber from the transaction or
other improper advantage obtained or retained through bribery.”’ As a
result, signatory countries are required to confiscate the profits or benefits
gained from the transaction involving the payment of a bribe to a foreign
public official.® Similarly, UNCAC Article 2 defines the “proceeds of
crime” including bribery as “any property derived from or obtained, directly
or indirectly, through the commission of an offence.” The same Article
states that ““property’ shall mean assets of any kind, whether corporeal or
incorporeal, moveable or immovable, tangible or intangible, and legal
documents or instruments evidencing title to or interest in such assets.”

In many jurisdictions, proceeds are defined as anything of value,
whether tangible or intangible, obtained directly or indirectly as the result of
the offence. In addition to “direct proceeds” accrued directly from the
payment of the bribe, “indirect proceeds” may typically include services or
advantages derived indirectly from the offence or from the appreciation in
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the value of the direct proceeds. For example if a company bribes an official
to win a contract and the direct proceeds of the contract are USD 5 million,
the indirect proceeds would be USD 500 000 if the company invested the
money for one year and earned 10 % simple interest. Other examples of
indirect proceeds may include the increase in the value of a company that
was awarded a lucrative contract or the value of other contracts obtained as
“follow-ups”.

The extent of “direct or indirect proceeds” depends on the legal
framework applicable in each jurisdiction. In some jurisdictions, authorities
and courts may consider that all revenues or profits gained in the context of
a tainted transaction should be confiscated. In other jurisdictions, some of
these profits may not be sufficiently linked to the offence. In addition, what
is considered direct proceeds in one jurisdiction may be considered indirect
proceeds in another. All of these differences and nuances have consequences
on how courts or other competent authorities identify and quantify proceeds.

b. Value-based confiscation: Assessing the equivalent value of
proceeds

Under the OECD Anti-Bribery Convention, Parties must be able to
confiscate the proceeds of bribery “or property the value of which
corresponds to that of such proceeds.” UNCAC Article 31 (4), (5) and (6)
makes value based confiscation mandatory for States Parties. Value-based
confiscation involves calculating the monetary value of the benefits derived
from criminal conduct and then imposing a monetary penalty of an
equivalent value. In contrast to a property-based system in which only
tainted assets may be seized and confiscated, in a value-based system, an
equivalent value of untainted assets may be confiscated. In this system, there
is an assessment and quantification of the amount of benefits which flowed
from the offence to the offender, including increases in value due to
appreciation of the assets. At sentencing, the court will impose liability
equal to that benefit on the defendant. This judgment may be enforceable as
a judgment debt or fine against any asset of the defendant.

Because it is not necessary to link specific assets to the offence, it is
often easier to obtain a confiscation judgment in a value-based system as
opposed to a property-based system. However, the benefits must be linked
to the offences that form the basis of the defendant’s conviction, and that
may be problematic in cases where the prosecutor proceeds or succeeds on
only some of the offences. In addition, the assets are limited to those owned
by the defendant, although this issue is often resolved through presumptions
and broad definitions of “ownership” to include assets that are held,
controlled, or gifted by the defendant.
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The term “benefits” is usually broadly defined to include the full value
of cash or non-cash benefits received by a defendant (or a third party at the
defendant’s direction) directly or indirectly as a result of the offence.
Benefits will usually cover more than rewards of a financial nature.” Some
examples include:

e the value of money or assets actually received as the result of
committing an offence (for example, the revenues from an initial
contract obtained by bribery);

e the value of assets derived or realized (by either the defendant or a
third party at the direction of the defendant) directly or indirectly
from the offence (for example, supplemental work obtained in the
context of that same contract); and

e the value of benefits, services or advantages accrued (to the
defendant or a third party at the direction of the defendant) directly
or indirectly as a result of the offence (for example, the possibility to
obtain future contracts based on the experience gained through that
initial contract obtained through bribery)."

c. Gross or net proceeds/benefits or additional profits models

In some jurisdictions, the terms “proceeds” or “benefits” may be legally
defined or understood as the “gross” proceeds or benefits, and in others, as
the “net benefits” or “profit” after deduction of expenses incurred in
deriving the benefit.

For example, under the “gross” proceeds definition, if a company paid
bribes to win a government contract, the proceeds would be the whole value
of or revenues from the contract.'" Under a “net profit (or benefits)”
definition, that same company could deduct certain expenses incurred in
connection with the contract to arrive at “net” proceeds. But when bribes are
paid not to obtain a contract per se but to secure specific advantages or
conditions (higher prices, lesser quality of goods or services, excessive
quantity), then courts may consider that only the additional profits linked to
these specific advantages are proceeds from bribery.

2. Disgorgement of profits

Disgorgement is a civil remedy to require the repayment of ill-gotten
gains. Unlike confiscation, this remedy is not derived from statute but from
the courts’ equitable power to correct unjust inequality. It is not meant to be
punitive. In practice, disgorgement and confiscation achieve the same goal
of separating proceeds from wrong-doers and involve similar quantification
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methods. In the United States, disgorgement is the most frequently used tool
by the SEC to recover proceeds in cases involving violations of the Foreign
Corrupt Practices Act (FCPA) by issuers of securities registered in the
United States. Additional tools include civil and criminal forfeiture and
restitution.

3. Fines based on the value of the benefit

In certain jurisdictions, fines against individuals or corporations may be
based on the value of the advantage gained or intended to be gained.
Consequently, these jurisdictions will also need to identify and quantify the
proceeds of bribery. These fines are without prejudice to confiscation
measures that may also be ordered against the natural or legal person. As a
result, fines are often combined with other measures. Generally, fines based
on the value of the benefit do not take into consideration any loss or other
disadvantage suffered by the victim.

Examples of fines calculated from benefits include Australia, Greece,
Hungary and Korea. For instance, in Australia, the maximum penalty for a
corporation will be the greater of AUD 11 million or three times the value of
any benefit that the corporation has directly or indirectly obtained that is
reasonably attributable to the conduct constituting the offence (including the
conduct of any related corporation). If the court cannot determine the value
of that benefit, it may be estimated at 10 % of the annual turnover of the
corporation during the 12 months preceding the offence. In Greece, the
corporate liability legislation imposes an administrative fine of up to three
times the value of the “benefit” against legal persons who are responsible for
foreign bribery. In Hungary, fines for legal persons can be of a maximum of
three times the financial advantage gained or intended to be gained, and at
least HUF 500 000. In Korea, the maximum fine for a legal person is
KRW 1 billion, but if the profit obtained through the offence exceeds a total
of KRW 500 million, the legal person shall be subject to a fine up to twice
the amount of the proﬁt.12

Box 1. Maximum Fines for Legal Persons — Limits based on benefits

Australia = Greater of: AUD 11 million (USD 12 million) OR 3 x Benefit obtained
Greece = maximum 3 x Benefit obtained

Hungary = maximum 3 x Benefit obtained (or intended to be obtained), and at least
HUF 500 000 (USD 2 800)

Korea = KRW 1 million (USD 927 million) maximum OR 2 x Profit o