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1. Introduction

Asset recovery is a high priority for the newly formed Government of Ukraine and civil society organizations in Ukraine have
already played a significant role in recovering documents which can facilitate the asset recovery effort. Ukraine has
experienced considerable political change and continues to face enormous challenges. This makes the contribution of civil
society increasingly important. Civil society has a role in giving citizens a voice; in demanding greater transparency and
educating the public. We encourage civil society to work with government and state institutions to increase accountability and
build public trust. What the two can achieve together will generate greater results than either could accomplish alone.

This guide, originally developed to facilitate cooperation with civil society in the context of the Arab Forum on Asset Recovery,
shows the diverse ways in which civil society organizations can contribute to the fight against corruption and help get assets
back to their rightful owners. Civil society’s role ranges from advocacy, research and awareness raising, through to evidence-
gathering and even litigation to recover stolen assets. To combat corruption, there is a role for government, civil society and
the international community in delivering change.

As this guide illustrates, we must use all the tools at our disposal to recover and return stolen funds to their rightful owners.
The purpose of this guide is

—to provide CSO participants and their partners with a range of practical tools for action to effectively engage and support the
recovery of assets within and beyond their respective jurisdictions in a practice-oriented guide.

, Itis intended that this guide will encourage CSOs to explore opportunities to effectively engage in the asset recovery process,
including in partnership with other actors, in order to work towards the goal of denying criminals the proceeds of their crime
and returning assets to their rightful owner(s). This guide does not intend to be exhaustive, but provides an introductory
overview of CSO assistance within the asset recovery process. This guide discusses asset recovery in the context of corruption-
related offences, with particular emphasis on cases involving corruption in the public sector.

1.1 The fundamentals of asset recovery

Even if corruption is identified and exposed, victims rarely recover all the assets that have been stolen. This is usually because
of one simple reason: the assets cannot be found. To benefit from gains of their corrupt activities, the perpetrators of such
offences will usually need to insert these assets into the financial system. Money laundering and asset recovery go hand-in-
hand. Money laundering is the criminal activity that a person, following the commission of a predicate offence, commits in
order to hide the true origin, nature and ownership of their criminal proceeds. Asset recovery, on the other hand, is the action
investigative and prosecutorial authorities conduct to trace those unlawful assets, seize them from the perpetrators and
restore them to their rightful owner. Consequently, these perpetrators have become exceptionally skilled at laundering their
criminally acquired assets through financial channels, usually across multiple jurisdictions, in order to disguise the illegitimate
origins of their assets.

Asset recovery thus refers to the process by which these proceeds of crime are identified, traced, seized, confiscated and
returned to their rightful owners (which may include states, state owned enterprises as well as private individuals or private
legal entities). The United Nations Convention against Corruption (UNCAC) explicitly states asset recovery as a fundamental
principle of the Convention (Article 51, UNCAC) and dedicates an entire chapter to asset recovery (Chapter V).” This chapter
outlines, inter alia, measures to be taken for the prevention and detection of transfers of proceeds of crime (Article 52);
measures for direct recovery of property (Article 53); mechanisms for recovery of property through international cooperation in
confiscation and international cooperation for purposes of confiscation (Articles 54 and 55); and measures for the return and
disposal of assets (Article 57). Several articles in other chapters also relate to asset recovery and the role of CSOs. Relevant
sections relate to participation of society (Article 13); prevention and criminalization of money-laundering (Articles 14 and 23);
protection of reporting persons- or whistle-blowers (Article 33); compensation for damage (Article 35; cooperation between
national authorities and the private sector (Article 39); bank secrecy (Article 40); and, mutual legal assistance (Article 46).

7 In addition, the Conference of the States Parties to UNCAC established an open-ended intergovernmental working group on

asset recovery that has met regularly since 2007.
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While each asset recovery case is unique, given the circumstances surrounding it, the process itself can generally be broken
down into four phases:

The pre-investigative phase, where an investigator will receive information from a source about a crime and/or particular
stolen assets, and will work to gather further intelligence to verify the authenticity of this information.
Financial intelligence in particular plays a critical role at this stage in ascertaining the preliminary information required to
confirm the actual theft and movement of assets, and their potential locations.

The key question to be answered in this phase is whether or not an offence has taken place and who has committed it.

The investigative phase, where the proceeds of crime are identified, located, frozen and evidence in respect of ownership
of these assets is collated to allow for a seizure order to subsequently be made.

This is the stage during which investigative and prosecutorial authorities in both the requesting and requested
jurisdictions need to choose the appropriate tool(s) to achieve the desired results (e.g., evidence gathering, freezing or
seizure of assets). It is important to understand that this phase relates to both the original offence as well as the actions
taken to launder the proceeds derived from this original (predicate) offence. The investigative stage is a double-faceted
process that aims to both locate and freeze stolen funds, as well as to link them to the commission of an illegal act. Thus
in this stage it is important to focus on both establishing sufficient evidence of the criminality of the original action that
generated the assets in question as well as on unraveling the specific techniques of money laundering that were adopted
by the perpetrators to launder these assets.

The key questions to answer can be summarized simply as:

Who (individuals, companies) was involved in the commission of the offence?

What was the damage of the offence, i.e. what was taken or what proceeds of crime were generated?

When did the offence take place?

Where did the offence take place? Where were the proceeds of crime transferred to, and where are they located
now?

o Why did the perpetrators commit the offence? What was the motive behind the commission of this offence?

o How was the offence committed? How were the proceeds of crime generated? How were they transferred?

O O O O

The judicial phase, which follows the investigative phase and takes place when the investigation is completed and
referred for trial.

The judicial phase includes the trial and then issuance of the judgment against the persons identified in the previous
phase. In the event that the accused are convicted, the court hands down a final decision for the legal confiscation of
assets they have stolen in connection with the criminal offence committed. When all avenues of appeal have been
exhausted, this phase marks the transition from the phase of “frozen assets” to the phase of “confiscated assets”. In order
to confiscate the assets in the jurisdiction(s) in which they have been found, the judicial authorities of the requesting
jurisdiction must work closely with their counterparts, to ensure that an appropriate course of action is taken (e.g.,
enforcement of the confiscation order from the requesting country or obtaining a local confiscation order in the
requested jurisdiction). It is important to note that while this section predominantly relates to criminal procedures,
judicial procedures surrounding civil actions as well as non-conviction based forfeiture proceedings are also a viable
avenue to take at this stage, depending on the individual circumstances of the case at hand (for more information please
refer to the resources noted at the end of this section).

The questions to be answered in this phase (in particular by a judiciary) include whether enough persuasive evidence has
been collated and whether the rule of law has been observed in the investigation phase.

The return phase: where property is actually returned to the rightful owner and disposed of (taking into account any
international asset sharing obligations and rights of bona fide third parties).

The questions to be addressed in this phase will generally include determining the amount of assets that should be
returned and the ways in which these assets should be disposed of.

No matter how high the degree of political will is, the process of recovering stolen assets is immensely intricate, time-
consuming and resource intensive. The term asset recovery therefore encompasses the series of actions undertaken in
order to trace, seize and confiscate and return stolen assets. This process is complicated at every phase of the asset
recovery process, not only because the perpetrators of the criminal offences are attempting to hide the true nature, origin
and ownership of the stolen assets, through money laundering techniques, but also because it requires active
communication and close coordination between both the relevant authorities in the jurisdiction where the criminal
offences have been committed, and between these and their foreign counterparts, where evidence or assets may be
found.
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This is because skilled money launderers adopt numerous strategies to conceal the origins of assets, and to transform
them into numerous forms including hard currency, electronic funds, tangible and intangible property, corporate
structures and shareholdings, to name just a few. They will transfer and spread these assets across multiple jurisdictions
under the name of multiple owners to further disquise the true nature of these assets and make it increasingly difficult for
state law enforcement agencies to track, trace and legally seize them. This multijurisdictional element of money
laundering can particularly frustrate asset recovery efforts as it gives rise to several cross-border related hurdles which
range from potentially conflicting legislative and procedural differences to language inconsistencies, among others. This
is the principal reason why jurisdictions need to begin active communication with one another early on, beginning at the
pre-investigative phase of the asset recovery process (as indicated above).

Consequently, if different states have trouble working together efficiently it will be extremely difficult to effectively
untangle a money launderer’s web of deceit. Moreover, even when states do work together effectively, cross-border co-
ordination between States can be extremely time consuming, which can give criminals additional opportunities to stay
one step ahead of law enforcement agencies.® Another factor, which often hampers asset recovery efforts, relates to
when the person who committed the corrupt acts is deceased or has fled from justice. As a response, many jurisdictions
now have the so-called non-conviction based forfeiture (NCB): these proceedings are initiated against the proceeds of
crime themselves, and not against the person under investigation. The immediate consequence of initiating NCB
forfeiture proceedings is that the level of proof is lower when compared to a criminal prosecution, and that there is no
need to convict the criminal.

In light of these barriers, active communication and co-ordination internally and internationally is the crux of the asset
recovery process. No formal action that will directly or indirectly impact intelligence gathering, investigation, prosecution
or adjudication of an asset recovery case should be taken by any of the agencies involved alone, without prior
consultation and discussion of the risks and mitigating factors with their national and international counterparts. This
holds particularly true when countries need to issue or to process a request for mutual legal assistance.

The return of confiscated assets is of practical importance. In particular, it is widely recognised that the recovery of stolen
assets could provide essential resources for the financing of public services and investments in infrastructure and other
programmes aimed at enhancing social and economic development. In addition, the recovery of stolen assets is seen as a
deterrent to corruption as it fundamentally undermines the key incentive for corruption —the assets which are stolen. It is
for these reasons that it is imperative that all concerned actors — States, international organizations, the private sector
and in particular financial institutions, and CSOs — understand their respective roles, duties and responsibilities in relation
to the recovery of stolen assets, and seek to collaborate and mutually support each other as best possible.

For further detail of the fundamentals of asset recovery refer to

o 'The Asset Recovery Handbook’ http://star.worldbank.org/star/publication/asset-recovery-handbook

o ‘Toward a Global Architecture for Asset Recovery’ http://star.worldbank.org/star/publication/towards-global-
architecture-asset-recovery

o ‘Emerging Trends in Asset Recovery’ Fenner Zinkernagel, Gretta; Charles Monteith; Pedro Gomes Pereira. 2013
http://www.baselgovernance.org/publications/books-book-chapters/

o ‘Development Assistance, Asset Recovery and Money Laundering: Making the Connection’
http://www.baselgovernance.org/fileadmin/docs/pics/publications/DfID_brochure_Final_Version_for_print.pdf

2.  The Role of Civil Society in Anti-Corruption and Asset Recovery

Generally speaking, States need to lead the process of recovering stolen assets. However, CSOs can play a determining role in
different stages that comprise the asset recovery process. Theirimportance in the asset recovery process has been enshrined in
UNCAC which states in its article 13 that States Parties should promote the active participation of individuals and groups
outside the public sector, such as civil society, non-governmental organizations and community based organizations, in the

For a more detailed description of the multiple barriers to asset recovery, see “Barriers to Asset Recovery” by the Stolen Asset
Recovery Initiative (2011), at http://star.worldbank.org/star/publication/barriers-asset-recovery

5
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prevention of and the fight against corruption. This is because the prevention and the fight against corruption is a shared
responsibility. The Conference of the States Parties (CoSP) to UNCAGC, in its session held in Doha in 2009, highlighted that
these individuals and groups outside the public sector contribute to a culture of integrity, and encourage the involvement of
citizens in the prevention of corruption at the national level. Specifically in the region, the Arab Convention Against Corruption,
which entered into force in June 2013, considers as one of its aims “to encourage individuals and civil society organizations to
take an active part in preventing and fighting corruption” (Article 2 Arab Convention Against Corruption), a mandate that is
further defined in Article 11 of the same convention about participation of civil society.

Thus, since the establishment of the UNCAC there has been a strong impetus for CSOs to engage in the efforts of preventing
and combating corruption. This Guide outlines numerous ways in which CSOs can contribute actively to the asset recovery
process, whilst acknowledging that their work can never substitute the activities that need to be undertaken by the states.

CSOs have traditionally engaged in the asset recovery process through awareness raising, research and advocacy. Over time,
they have also increasingly assisted states in managing frozen assets or helped with considerations related to the end-use of
returned assets. Indeed in some cases CSOs may be well positioned to act as facilitator between the involved states and the
victims of corruption-related offences. CSOs have also sometimes been the recipients of returned assets or involved in the
monitoring of this end-use. More recently, CSOs have also assisted states in their enforcement efforts, whether by helping
identify and investigate corruption-related offences, engaging with whistle-blowers and acting as mediator between whistle-
blowers and the judicial apparatus, or by initiating legal action where the legal framework permits such initiative. For instance,
Article 35 of UNCAC on compensation for damage offers an avenue for CSOs to initiate legal proceedings in order to obtain
such compensation and this has provided the legal basis for some corruption cases.®

For CSOs to act effectively in these areas, CSOs need to act with strategic vision. This includes to identify key partners within
state institutions and to carefully assess the risks in the type of engagement they wish to pursue. CSOs should strive to
coordinate their actions across CSO organizations — within borders or at times across them — as well as cooperate with citizens,
local communities and the media, in addition to strategic partners in foreign jurisdictions.

Maybe most importantly, there is a need for CSOs to manage their own expectations and be realistic about their capacities. As
has been mentioned previously, asset recovery is a complex and time-consuming exercise. It is thus necessary to understand its
underlying complexities in each case scenario, and potential risks and pitfalls in the process. This will help CSOs to take
appropriate decisions regarding the focus and timing of their advocacy and awareness raising strategies, and to understand
and clearly communicate that while the ultimate goal is to return the stolen assets to their country of origin, this may take
considerably more time than wished for, due to the legal intricacies and the need to respect the fundamental principles of the
rule of law in concerned jurisdictions. Establishing such realistic outcomes of the activities that can be undertaken also
strengthens reliability in the persons and institutions involved.

Against this background, this Guide presents not only areas of engagement but also strategic considerations regarding routes
of engagement; highlights potential risks and challenges and how these may be mitigated, real life examples that help putting
CSO action in asset recovery in perspective and help with managing expectations.

2.1 Awareness raising and research

Awareness raising in the context of this guide refers to different campaigns that can be undertaken by CSOs with the purpose
of:

* Raising awareness (across society, key institutions in the public sector and the private sector, including the financial
sector and designated non-financial businesses and professions (DNFBPs)) about the importance of asset recovery, its
role in the fight against corruption and in development efforts;

* Generating demand (across society and key institutions) for asset recovery; and

* Raising awareness (across society and key institutions) about the roles and responsibilities of concerned actors, including
CSOs.

Research refers to different projects CSOs can undertake with the aim of enhancing the capacity of CSOs and other actors in
engaging with the practical asset recovery work and of enhancing the policy dialogue and general understanding about asset

o http://www.unodc.org/documents/treatiesflUNCAC/COSP/sessions/V1386487e.pdf
6
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recovery. Often research and awareness are intrinsically linked — research projects uncover issues and formulate ideas backed
by established evidence, and awareness campaigns deliver these ideas and issues to a wide audience. Article 13 of UNCAC
seeks to promote the participation of CSOs in the prevention of and fight corruption, including by undertaking public
information activities.

Awareness campaigns and research efforts should aim at informing citizens of new information on asset recovery, and
enriching the information that the target audience may already be aware of. However it is important to remember that asset
recovery-related awareness campaigns should be conducted with a level of caution. CSOs need to approach asset recovery
awareness raising strategically to ensure sufficient pressure is on governments to act, whilst not raising expectations in society
regarding the speed at which assets can be returned to an unrealistic level. Thus, the role of CSOs in this regard is delicate, and
extremely critical in steering the entire asset recovery process in a constructive direction.

Obijective 1: Raise awareness about and generate demand for asset recovery

Method of Engagement: | Informing society about the importance of asset recovery and system weaknesses that
cause assets to be lost / stolen

Possible actions for | - Use blogging and social media to disseminate messages
engagement: | - Conduct research and publish results, including in the local language(s)
- Create and provide information about asset recovery on your website
- Make announcements about your work and governmental actions regarding asset
recovery
- Maintain a journalist/media contact person database for your press releases

Best practices to increase | - Only use and disseminate information from credible and verifiable sources
success and mitigate risk | - Assess the accessibility of the media you use to disseminate information (i.e. assess
whether the internet is widely accessible, or whether people are more likely to watch
TV, listen to radio or read newspapers, etc.)
- When applicable, involve the local community in research
- An awareness campaign, and particularly the dissemination of information, is
expensive — be aware of your cost limitations and target your efforts accordingly.
- If possible, use follow-up evaluations to determine what awareness raising
techniques are successfully conveying messages to your target audience.

Further resources: | - Guide for media outreach:
http://www.amicc.org/docs/NGO-media_training.pdf
- Transparency International (Tl) Working Paper on “"Recovering Stolen Assets":
http://www.transparency.org/whatwedo/pub/working_paper_o2_2011_recovering_s
tolen_assets_a_problem_of_scope_and_dimen

CSO examples: | '"Yemeni National Authority for Recovering Stolen Assets (AWAM) — Yemen.
AWAM emerged from the popular Youth Revolution in Yemen in 2011. AWAM seeks to
raise awareness of the importance of recovering stolen assets across society and its
structures, as well as the negative effects of corruption and the smuggling of assets
outside Yemen. It further engages and assists the anti-corruption organizations of Yemen.
To achieve its goals, AWAM makes use of media channels to carry out its work and
message on the need to uphold transparency and integrity, highlighting the importance of
recovering stolen assets and drawing the attention of society to it. It furthermore holds
workshops and conferences to achieve the aforementioned objectives, and liaises with
governmental authorities to track stolen assets.

Global Youth Anti-Corruption Network (GYAC)

GYAC is a global network of young leaders, journalists, artists and ICT experts from civil
society who work to improve transparency and social accountability for better governance.
Members share experiences, ideas and resources via an online social network,
videoconferences, and face-to-face events. GYAC also works with musicians to create
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global songs against corruption and supports journalists in their fight for greater
transparency and accountability. Since the Network'’s launch in 2010, GYAC counts over 6o
member NGOs from over 45 countries, and more than 1,500 members on its various web
platforms. Their website offers various innovative anti-corruption toolkits on how to
implement and measure projects as well as how to use Right to Information acts.

More information at: http://voices-against-corruption.ning.com/

Method of Engagement: | Helping CSOs and other key stakeholders better understand their roles and responsibilities
in Asset Recovery

Possible actions for | - Hold targeted trainings, conferences and workshops
engagement: | - Work with or encourage government to publish (and regularly update) a practical
guide to asset recovery in their jurisdiction (including information on key institutions,
key legislation, key processes, and key information sources)

Best practices to increase | - Address expectation management and capacity requirements during CSO asset
success and mitigate risk recovery trainings
- Whenever possible link research to policy engagement to strengthen the vision,
strategy and activities undertaken by the CSO.

Further resources: | - The Stolen Asset Recovery (StAR) Initiative http://star.worldbank.org/star/
- International Centre for Asset Recovery (ICAR): Role of Non-state Actors in Asset
Recovery (2011) (http://www.baselgovernance.org/publications

CSO examples: | Arab Reporters for Investigative Journalism
Founded in 2005 and based in Amman, Jordan, ARIJ's mission is to enhance excellence in
investigative journalism. ARlJ understands investigative journalism to be a key component
to a transparent and accountable society and government. They support investigative
journalists from the region through training, resources and providing a community of
support; by promoting high professional standards; and protecting the rights of
investigative journalists. Through this work, ARLJ contributes to a growing awareness and
greater understanding of journalists in the Arab region regarding their role in relation to
combating corruption and, as part of this, promoting the recovery of stolen assets.
More information at: http:// http://arij.net/en

2.2 Advocacy

Advocacy in the context of this guide refers to CSOs working towards influencing political will, promoting reform in public
policy, strengthening government accountability with regards to asset recovery and related issues and demanding stronger
prevention mechanisms, including from the private sector. Through advocacy, CSOs can substantially contribute to asset
recovery efforts. They can contribute to the debate for the reform of public policy, including efforts towards strengthening
systems to prevent future asset losses, and thereby enhance democratic legitimacy. As compared to awareness raising,
advocacy strategies are more targeted. They have the ultimate aim of persuading certain public or private institutions to
undertake specific actions. Consequently, when launching advocacy campaigns, CSOs should have a clearly defined, and a
realistically achievable objective.

The need for advocacy is likely to be applicable in requesting and requested states, and is often aimed at similar objectives in
the two concerned jurisdictions. For example the reform of public policy on asset recovery specific issues, including the reform
of legislation and institutions involved in the asset recovery process, will be a potential target in both countries, though the
exact content of that advocacy campaign will likely differ. For example, in relation to prevention CSOs in requested
jurisdictions are likely to target the private sector, first and foremost the financial industry, and at enhanced regulatory action
by public agencies to enhance supervision of these private sector institutions. On the other hand in requesting jurisdictions

8
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such efforts aimed at enhancing prevention would target gaps and loopholes in the public sector primarily, such as advocating
for better conflict of interest regulations. In both requesting and requested states CSOs will be keen on ensuring a great degree
of transparency and accountability in relation to the asset recovery process, and they will want a highly proactive attitude of
local law enforcement in relation to investigating stolen assets, in requesting countries through a criminal investigation into the
underlying crime, and in requested countries through an investigation into money laundering. Importantly, when it comes to
the return of stolen assets, a close collaboration in advocacy work between CSOs in requesting and requested countries is
actually recommended, as their interests are likely to converge. CSO advocacy work in this area will aim at engaging an early
dialogue on the potential end-use of returned assets, at a participatory process to determine this end-use, and at potential civil
society participation in either the use of returned assets or the monitoring of this use. Close collaboration and coordination
between CSOs from requesting and requested jurisdictions will help advance these issues constructively and could help
overcome potential reluctance between requested and requesting jurisdictions to engage in a dialogue on this matter.

Objective 1: Public policy reform

Method of Engagement: | Campaign and lobby government for asset recovery related legislative, institutional and
policy reform.

Possible actions for Develop and maintain contact with stakeholders driving legislative and public policy
engagement: reform processes, such as key ministries, members of parliament and members and
leaders of concerned parliamentary sub-committees.

- Lobby state institutions and semi-state organizations (e.g. professional associations
representing enablers) on addressing system weaknesses that allow assets to be
stolen.

- Develop case based studies that draw out the underlying systems weaknesses that
led to the assets to be lost, with a view to make the need for policy reform more
easily accessible.

- Engage with media, academia and other CSOs to align reform demands, generate a
broad coalition and increase the number of advocacy channels.

- Capitalize on political changes for opportunities to affect policy changes.

- Actively following the concerned country’s legislative reform schedule to conduct
timely advocacy campaigns.

- Identify and partner with potential champions for legislative initiatives as an avenue
to propose provisions dealing with the asset recovery process

Best practices to increase Identify specific expectations and goals to be achieved within your reach of
success and mitigate risk capabilities.
- Develop a core message of your work and adapt it to different audiences.
- Present information and resources only from reliable sources to establish credibility.
- Consider approaching third parties to independently assess the benefits of the
proposed changes, in order to increase their appeal.
- Identify the constraints in conveying your message to key decision makers (if you
cannot lobby direct decision makers, lobby those who have influence over direct
decision makers).

Further resources: Open Forum for CSO Development Effectiveness: Advocacy Toolkit

http://www.cininet.org/wp-content/uploads/2012/03/120110-0f-advocacy_toolkit-en-
web-2.pdf

- UNDP Anti-Corruption and Integrity in the Arab Countries
http://www.undp-aciac.org/governance/anticorruption.aspx

- CSO Capacity for Policy Engagement:
http://www.odi.org.uk/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/148.pdf

- Tl Blog entry on the G8 Agenda on Asset Recovery:
http://blog.transparency.org/2012/05/23/g8-action-on-asset-recovery-for-the-arab-
world/

- Open Government Partnership (http://www.opengovpartnership.org)

9
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CSO examples:

The Tunisian Association for Financial Transparency (Association Tunisienne pour la

Transparence Financiére — ATTF)

ATTF was created with the aim of accelerating the judicial and administrative efforts to

recuperate the assets stolen by the former Tunisian President Ben Ali and his entourage.

ATTF specifically aims to:

- Put pressure on governments and financial institutions to accelerate asset recovery
efforts and hold them accountable for progress in these efforts

- Assist the Tunisian Government in these efforts through targeted citizen actions and
by mobilizing other NGOs to support asset recovery efforts

- Lobby government to enhance laws and strengthen institutions that allow to more
effectively prevent corruption in Tunisia in the future

- Contribute to raising awareness and educating youth, who represent the future
economic and social actors that will shape this democracy, about rule of law and
integrity issues as well as the threat that corruption poses for the Tunisian society’s
fundamental values.

Visit ATTF on Facebook : https://www.facebook.com/pages/Association-Tunisienne-pour-

la-Transparence-Financi%C3%A8re/4438674923078772fref=ts

Egyptian Initiative for Personal Rights (EIPR)

EIPR's aim is to strengthen and protect human rights and freedom through research,
advocacy and litigation. After the Arab Spring, their Economic and Social Justice unit focus
has widened to include the topic of asset recovery and its links to human rights and
freedom. Since then EIPR regularly publishes information packages for the media with
updates on efforts to recover stolen assets. EIPR has also published an informative report
titled "Can we recover our stolen assets?" and a joint report with the British NGO the
Corner House that looked into Gamal Mubarak's assets in tax havens. Both reports were
launched at the occasion of an open discussion event. In order to improve the quality of
media reports on Asset Recovery, EIPR has also been training economics journalists in
Egyptian newspapers on AR-related issues. Most recently, EIPR filed a lawsuit before an
administrative court against the government, requiring it to have better disclosure of
information on the reconciliation deals it is having with members of the former regime
accused of embezzlement of public assets.

More information at: http://eipr.org/en and
http://eipr.org/sites/default/files/pressreleases/pdf/can_we_recover_our_stolen_assets_we

b.pdf

Global Witness campaign on beneficial ownership

Global Witness, along with other groups, has been campaigning against hidden company
ownership and advocating for a publicly available beneficial ownership registry for the
purpose of identifying the true owner of a corporation. By engaging key stakeholders and
governments, the campaign has successfully placed this issue on the political agenda of
key international forums and governments, most notably at the G8 summit in Northern
Ireland. GW commissioned a cost benefit analysis to examine the costs associated with
establishing a public registry, which helped to persuade the UK government that such a
register would not place undue burdens on business, nor would it be unduly expensive for
the government.

More information at: http://www.globalwitness.org/campaigns/corruption/hidden-
company-ownership

Transparency International (National Integrity Systems)

Transparency International evaluates with their National Integrity Systems (NIS) Study key
“pillars” in a country’s governance system and the general level of integrity. The NIS
studies examine the anti-corruption efficacy sector by sector and are published as
comprehensive national reports to build momentum, political will and civic pressure for
relevant reform initiatives.

10
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More information at: http://www.transparency.org/whatwedo/nis

FLARE NETWORK - Italy

FLARE NETWORK, founded in 2008, is a network of civil society organizations committed
to the social fight against transnational organised crime and the social re-use of
confiscated assets. FLARE has been conducting studies and conferences with the aim of
proposing a European Directive concerning the confiscation of criminal assets and their re-
use for social purposes, based on the Italian experience and its legislation. In order to
achieve this objective, FLARE has organized scientific committees and roundtable
discussions bringing key stakeholders together from academia, CSOs, members of the
European institutions and representatives from Italy. As a result of their efforts a proposal
for a Directive on the confiscation of criminal assets has been discussed at the Civil
Liberties Committee of the European Parliament.

More information at: http://www.flarenetwork.org/home/home_page.htm

Objective 2: More and proactive tracing and recovery of stolen assets

Method of Engagement:

Possible actions for
engagement:

Best practices to increase
success and mitigate risk

Further resources:

CSO examples:

Campaign and lobby government to pursue the recovery of stolen assets as a priority

- Monitor law enforcement action

- Monitor the institutions responsible for the asset recovery process

- Coordinate and develop practical collaboration with CSOs in other countries
concerned by cases to apply pressure in all concerned jurisdictions

- Review internal and external reports of the institutions responsible for the asset
recovery process to monitor progress in cases and identify weaknesses in policies or
practices that require reform.

- Maintain a network of potential partners in advocacy campaigns.

- OSJl Joint Letter — Criminal Proceedings:
http://www.opensocietyfoundations.org/publications/joint-letter-criminal-
proceedings-against-jean-claude-duvalier-should-continue

Bruno Manser Fund (BMF) campaign — Malaysia (Sarawak)

Global Witness campaign — Malaysia (Sarawak)

The Stop Timber Corruption campaign has built up pressure to put a stop to timber
corruption in Sarawak. BMF launched a worldwide online petition and is monitoring high
value state contracts on dam and rain forest deals in Sarawak. As a result of evidence
produced by the NGO Global Witness (see video link below), the Malaysian Anti-
Corruption Agency has initiated investigations into a number of suspects.

More information at: http://www.stop-timber-corruption.org

Global Witness video: http://www.globalwitness.org/insideshadowstate/

Global Witness campaign — Equatorial Guinea

As early as 2003 Global Witness helped to expose how the Obiang regime had stashed
millions of dollars in accounts at the prestigious Riggs bank in Washington, DC. Since then,
Global Witness has repeatedly raised questions about how Equatorial Guinea’s natural
resource wealth is managed and about the relationship between the regime and its
bankers. Global Witnesses’ investigations have exposed how the President’s son and then
government minister (and currently Second Vice President), Teodorin Obiang, has spent
millions of dollars on sustaining a playboy lifestyle in Europe and the U.S. while reportedly
earning a government salary of only a few thousand dollars a month.

More information at: http://www.globalwitness.org/campaigns/corruption/oil-gas-and-
mining/equatorial-guinea
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2.3 Casework and legal analysis

Casework and legal analysis in the context of this guide refers to the activities that can be undertaken by CSOs in generating
useful information and intelligence to be used by financial intelligence units, and investigative and prosecutorial authorities.
They help identify and expose criminal assets acquired by corrupt officials and enablers (e.g., through the tracing of such assets
though financial investigations or forensic auditing) and enable the initiation of investigations and prosecutions seeking to
recover the stolen assets and bring perpetrators of corruption to justice.

Furthermore, casework and legal analysis may allow for CSOs to initiate legal proceedings in relation to stolen assets and those
who have stolen them. This may be done through private litigation, provided the concerned jurisdictions grants CSOs legal
standing to pursue such actions, or through exposing and revealing stolen assets through whistle-blowers. Specific measures
for whistle-blower protection are called for in Article 33 of UNCAC. Moreover, CSOs may assist in representing victims of
economic crimes as well as providing legal assistance to local citizens to file complaints, where these may have legal standing
to do so, for instance in accordance with Article 35 of UNCAC on compensation for damage.

In order to undertake these activities, CSOs should make careful consideration and assess risks in relation to the costs of
undertaking such proceedings. Especially when intending to contribute to and trigger law enforcement action, close co-
ordination with concerned public institutions should be sought whenever possible as issues of evidentiary integrity etc. may be
concerned. The activities carried out by CSOs should not amount to taking over the activities of the existing public law
enforcement mechanism.

Obijective 1: Identification and exposure of stolen assets
Method of Engagement: | Generating useful information and intelligence for law enforcement

Possible actions for | - To collect, verify and expose intelligence/information about the location and origins
engagement: of potentially stolen assets
- To co-operate with investigative journalists in your country/region or in the
concerned foreign jurisdiction to generate information.

Best practices to increase | - Use only verifiable and identifiable information
success and mitigate risk | - Collaborate or coordinate with public law enforcement bodies if possible
Further resources: | - Basel Institute/ICAR — Tracing Stolen Assets:

http://www.baselgovernance.org/big/news-single-view/article/new-book-released-
tracing-stolen-assets-a-practioners-handbook/

- StAR — Asset Recovery Handbook
http://star.worldbank.org/star/publication/asset-recovery-handbook

- Online resources on obtaining evidence:
https://exposingtheinvisible.org/resources/obtaining-evidence/

CSO examples: | Angola-Russia Debt Deal (2011) — Corruption Watch and Associagdo Maos Livres
Corruption Watch, Associacdo M3os Livres and a group of Angolan anti-corruption
campaigners are taking steps in Switzerland and Angola in relation to the laundering of
proceeds of an alleged corrupt deal worth USD 700 million. This scheme allegedly involved
Russian oligarch(s) and high-ranking Angolan public officials. Corruption Watch and
Associagdo Maos Livres have issued a report which revealed improper payments and
exposed the alleged fraudulent multi-million dollar transaction in international Angola-
Russia debt deal. Furthermore, they have worked with local communities and Angolan
citizens to collect information and provided legal assistance to file legal complaints.

More information at: http://www.cw-uk.org/angola-russia-report/
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Method of Engagement:

Possible actions for
engagement:

Best practices to increase
success and mitigate risk

Further resources:

CSO examples:

Enabling safe whistleblowing in relation to asset recovery cases

- Act as a spokesperson for/represent/facilitate the reporting by whistleblowers

- Raise public awareness through media and other communication channels when a
whistleblower is, or is at risk of being, mistreated/his protections are not being
respected

- Provide advice to potential whistleblowers about risks and available protections.

- Ensure you are familiar with the relevant legal framework on the protection rights
guaranteed to whistleblowers

- Verify the information provided by whistleblowers as best possible

- Establish a network of knowledgeable and trusted lawyers who can provide (pro
bono) legal assistance to potential whistleblowers

- Basel Institute/ICAR — Tracing Stolen Assets:
http://www.baselgovernance.org/big/news-single-view/article/new-book-released-
tracing-stolen-assets-a-practioners-handbook/

- Online resources on obtaining evidence:
https://exposingtheinvisible.org/resources/obtaining-evidence/

Sherpa

Sherpa, one of the first NGO dealing with illicit financial flows and litigation against
officials in their own countries, together with the French organization Survie and the
Federation of the Congolese Diaspora, filed in 2007 a case with the Public Prosecutor in
Paris against the ruling families of Congo-Brazzaville, Equatorial Guinea and Gabon,
alleging that their considerable fortunes, whether in real estate assets or bank accounts,
could not have been accrued solely from their public salaries and fees. The main charge in
the case is “concealment of misappropriation of public funds”, which is a crime under
French Law if there are assets on French soil which have been acquired illegally.

In order to overcome the Public Prosecutor's reluctance in opening an investigation,
Transparency International (T1) France and a Gabonese citizen filed in 2008 a civil claim as
part of criminal proceedings, with SHERPA's legal support. The French Cour de Cassation
finally ruled in 2010 that Tl France’s civil claim could go ahead, and a judicial investigation
was launched.

As a result, the investigating magistrates ordered both a search of the Equatorial Guinean
President's luxury mansion in Paris, as well as the seizure of some fifteen sports cars
belonging to his son. While the President has claimed immunity, the President's son has
not appeared before French courts, and a subsequent arrest warrant has been issued in
July 2012.

More information at: http://www.asso-sherpa.org/

Government Accountability Project

The Government Accountability Project is a whistleblower protection and advocacy
organization that promotes government and corporate accountability by advancing
occupational free speech, defending whistleblowers, and empowering citizen activists.
The GAP studies current legislation and leads campaigns to enact whistleblower
protection laws both domestically and internationally. One of their actions are the Know
Your Rights Campaigns, which provide necessary education by establishing a number of
resources, including a website, a hotline, pamphlets, and an entire handbook devoted to
assisting financial workers questioning whether or not to blow the whistle. Similarly, the
GAP informed offshore US oil workers of the protections available to them under federal
and state whistleblower laws.

More information at: http://www.whistleblower.org/action-center and
http://www.whistleblower.org/program-areas
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Obijective 2: Assisting asset recovery related investigations and prosecutions

Method of Engagement:

Possible actions for
engagement:

Best practices to increase
success and mitigate risk

Further resources:

CSO examples:

CSO examples:

2.4

Support legal action

- Assess different legal avenues to file a complaint
- File complaint(s) on behalf of the victim(s) of economic crime.

- Clarify legal standing of CSO organization in applicable jurisdiction

- Consider the added value and challenges associated with all avenues

- Manage the expectations of all parties to a case

- Assess cost and legal implications for all involved parties

- Strictly follow legal and evidentiary requirements for evidence collection by CSOs.

- Sherpa study on legal standing in G20 studies (forthcoming)

APDHE vs Theodor Obiang (Equatorial Guinea / Spain)

Asociacion Pro Derechos Humenos de Espana (APHDE) filed a criminal complaint of
money laundering upon various members of the Obiang family whom have benefitted
from the transfer of money from EQ Guinea oil revenues into private accounts held in
Spain. Spanish law grants jurisdiction to Spain in cases where money laundering has
taken place in the country, regardless of where initial embezzlement occurred.

More information at: http://apdhe.org/

Open Society Justice Initiative vs Theodor Obiang (Equatorial Guinea / California)

The Open Society Justice Initiative and EG Justice, a US based NGO that promotes human
rights and the rule of law in Equatorial Guinea, have been able to draw on their deep
knowledge of corruption and human rights abuses in Equatorial Guinea and links to
Equatoguinean civil society advocates to provide important assistance to US Department
of Justice prosecutors seeking to seize, as alleged corruption proceeds, real and other
property belonging to Teodorin Nguema, the son of Equatorial Guinea’s president
Obiang. They have found that even while lacking certain coercive powers employed by
governmental law enforcement, civil society organizations have, in some respects,
important advantages, including mission flexibility, freedom to travel, deep, long-term
region experience and expertise, access to evidentiary materials and potential witnesses or
information sources, all of which furnish needed complement to the work of law
enforcement investigators and prosecutors.

Bruno Manser Fund (BMF) campaign — Malaysia (Sarawak)/Switzerland

In the context of the Stop Timber Corruption campaign in Sarawak, Malaysia, BMF filed a
criminal complaint in Switzerland regarding the laundering of Malaysian timber corruption
proceeds. The Swiss Attorney General opened a case, in which the BMF and 255 citizens
from the Malaysian state of Sabah are asking the Swiss Federal Criminal Court to be
admitted as plaintiffs.

More information at: http://www.stop-timber-corruption.org

Return of confiscated assets

There is today universal agreement to the principle that confiscated funds originating from corruption should be returned, as
enshrined in Article 51 of UNCAC. Specifically, UNCAC foresees that such assets are returned to their prior legitimate owner,
which, in the case of corruption and misappropriation of state funds, would be the state from which such funds have been
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stolen (after taking into account the rights of bona fide third parties™ and possibly the deduction of expenses incurred by the
foreign jurisdiction™). In addition, UNCAC foresees that where appropriate, countries involved in returning stolen assets may
conclude agreements for the final disposal of confiscated property™. Further, and in line with the UNCAC's recognition of
transparency as a fundamental prerequisite for good governance and combating corruption and the developmental proposition of
UNCAG, there is also a great degree of convergence over the need to put returned, formerly stolen assets to good end-use and to
ensure that they are not stolen again. Against this background, there are a number of roles that civil society can play in the stages
immediately before and during the return of confiscated assets originating from corruption and related crimes.

These include, notably, providing input to the decision-making process over end-use. CSOs are well placed to represent the
voice of potential victims of those that were affected by the corruption; they can actively initiate and contribute towards a
national dialogue on the potential end-uses of returned assets, although the ultimate decision on this will of course be with
Government. Participation by CSOs in oversight and monitoring of the use of returned assets can be an effective way to
ensuring an adequate level of transparency in the use of returned assets, which in turn should help ensure that confiscated
assets are used for their intended purpose and in line with internal legal or otherwise agreed procedures. In turn, Governments
increasingly understand that they have an interest in engaging with CSOs in these matters as such a partnership enhances
public trust in the recovery effort.

Objective 1: Targeted use of returned assets
Method of Engagement: | Promoting appropriate legal procedures and arrangements for the management of assets

Possible actions for | - Identifying potential institutions, agencies and stakeholders responsible for the
engagement: coordination and the management of repatriated assets
- ldentify legal mechanisms/ ways to compensate the determined victims of the crime
with the confiscated assets.
- Working concertedly with national asset management/asset recovery units on
planning the treatment to, and allocation of confiscated assets
- Propose wide consultation with stakeholders comprising local authorities and CSOs,
to define the use of returned assets.
- Liaise with CSOs in requested countries during the asset recovery process to request
their assistance to lobby for a dialogue between requested and requesting countries
on the use of repatriated assets.

Best practices to increase | - Identify good practices in other jurisdictions
success and mitigate risk | - Minimize bias and conflict of interest when determining how to manage repatriated
assets

- Referto national development plan objectives and similarly widely accepted
development goals
- Consider the long-term sustainability of projects funded through returned assets

Further resources: | - “Past experience with agreements for the disposal of confiscated assets” (by Attisso

and Fenner Zinkernagel, in: Basel Institute/ICAR. 2013. Emerging Trends in Asset
Recovery), http://www.baselgovernance.org

- Mader, Max: “Civil society facilitators of asset recovery. The two Swiss cases Mobutu
and Abacha”, in “Nonstate Actors in Asset Recovery” (Basel Institute/ICAR 2011),
http://www.baselgovernance.org/publications/books-book-chapters/

- StAR - Management of Returned Assets:
http://star.worldbank.org/star/publication/management-returned-assets

- Flare Network — Social use of confiscated assets:
http://www.flarenetwork.org/confprop/

CSO examples: | BOTA Foundation Kazakhstan
In 2007, Switzerland, the US, Kazakhstan and the World Bank signed agreements
regarding the restitution of USD 84 million of funds through the ‘BOTA Kazakh Child and

* Cf. Article 57 para 1and 2 UNCAC
* Cf. Article 57 (4) UNCAC
* Cf. Article 57 (4) UNCAC
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Youth Development Foundation’ (BOTA) for projects that benefit the Kazakh population,
notably in the domains of youth development and energy efficiency. BOTA's board of
trustees is composed of five local Kazakh citizens and one representative each from the
governments of the US and Switzerland; its duty is to monitor the expenditure of the
money. The foundation is administered by an international NGO set-up by the concerned
parties, which operates independently of the Kazakh authorities. The frozen assets are to
be transferred in tranches to this foundation and deployed by it under the supervision of a
consortium of two internationally recognized institutions (IREX Washington and Save the
Children) and with the advice of the World Bank.

More information at: http://www.bota.kz/en/index.php/pages/index/1

Libera and FLARE Network - Italy

Libera Terra is a non-profit organisation whose mission is the fight against organised crime
and mafia-type criminal organizations in Italy. They are involved in several initiatives to
transform confiscated assets into social projects and to re-use confiscated assets for the
local communities by creating jobs for young people or creating agricultural centres. In
cooperation with FLARE Network they contributed to the establishment of a national
Asset Recovery Agency and shaped policy reform and legal procedures in the proper
monitoring and management of confiscated assets. As a result more than 4500 real estate
properties have been used for social purposes in Italy.

More information at: http://www.libera.it/flex/cm/pages/ServeBLOB.php/L/IT/IDPagina

Objective 2: Transparent use of returned assets

Method of Engagement:

Possible actions for
engagement:

Best practices to increase
success and mitigate risk

Further resources:

CSO examples:

Monitoring the management of assets

- Ensuring that proper audit, reporting and oversight mechanisms on the management
of confiscated assets are put in place by the authorities in charge of the repatriation
effort;

- Monitor and track the projects funded by repatriated assets, and collaborate with
concerned (local) populations on this;

- Audit financial statements and reports of repatriated assets to verify the accuracy of
information about their use and ensure appropriate protocol was followed;

- Try to formalize an official role or mandate for CSOs in the management of returned
assets and/or the monitoring and oversight process;

- Make publicly available information regarding the receipt of assets, the declaration
of the intended use of assets, actual expenditures, and the results achieved.

- Ensure that you have the technical capacity available for managing and/or
monitoring projects (e.g. financial accounting/audit expertise, engineering, etc.,
depending on project)

- Basel Institute / ICAR Working Paper 6 (Managing the Proceeds of Asset Recovery:
The cases of Nigeria, Peru, the Philippines and Kazakhstan),
http://www.baselgovernance.org/fileadmin/docs/publications/working_papers/Mana
ging_Prodceeds_of _AR_Final.pdf

- StAR - Management of Returned Assets:
http://star.worldbank.org/star/publication/management-returned-assets

Monitoring of Abacha funds to Nigeria

In 2005, and based on an agreement on restitution modalities signed by Switzerland,
Nigeria and the World Bank, USD 700 million of asset stolen by former Nigerian President
Abacha were restituted from Switzerland into the Nigerian central budget. Nigeria agreed
to use the repatriated funds for specific projects designed to alleviate poverty and to
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undertake a comprehensive Public Expenditure Management and Financial Accountability
Review (PEMFAR), to be conducted by the World Bank. Following pressure from both
Swiss and Nigerian CSOs, some civil society participation in the monitoring of the
expenditure of the restituted assets was also introduced. The Nigerian Civil Society
Network on Stolen Assets, including Integrity and the Zero Corruption Coalition
participated in the monitoring and implementation of the projects funded with the
returned Abacha funds with a view to ensuring greater transparency and accountability of
the returned assets.

More information at: http://www.evb.ch/cm_data/Report_Abacha.pdf

17



