G-20 Anti-Corruption Working Group

Guide to Beneficial Ownership Information:
Legal Entities and Legal Arrangements
The purpose of this country-specific guide is to provide assistanceto investigators on the type of
information that is available on the natural persons who control legal persons and arrangements, such as
companies and trusts, or otherwise play an important role in a legal person and arrangement in the
United States, and the conditions that need to be met to be able to accesssuch information. For ease of
reference, the Contents of the guide are listed below.
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I.

Definitions and Company Formation Process

1.

What is the definition of legal ownership in the United States?

In the U.S., legal ownership generally means having title to property based on the records of private or
public bodies, or possessionor control. In general, legal ownership is equivalent to full ownership, i.e.,
the right to use, manage, enjoy, and sell the property, without any limitation. However, in cases where
there is also a beneficial owner of the property, then legal ownership (also called nominal ownership) is
limited to holding only legal title to the property, for the benefit of the beneficial owner. For example, in
the case of securities, the legal owner is the person whose name appears in the shareholder register, who
holds title for the benefit of the beneficial owner, and in the case of a trust, the trustee holds legal
ownership of the trust property, for the benefit of the beneficiary.
2.

What does "beneficial ownership" mean in the United States?

Under implementing regulations' specifically for certain private banking accounts, the beneficial owner of
an account is defined as "an individual who has a level of control over, or entitlement to, the funds or
assets in the account that, as a practical matter, enables the individual, directly or indirectly, to control,
manage or direct the account. The ability to fund the account or the entitlement to the funds of the
account alone, however, without any corresponding authority to control, manage or direct the account
(such as in the case of a minor child beneficiary), does not cause the individual to be a beneficial owner."
3.

How are legal entities (companies, partnerships, foundations, etc.) formed in the United States?

Each of the 50 states (and the District of Columbia) has its own laws for the formation and governance of
legal entities. The formation of U.s. legal entities is governed by state law. Information about the types
and basic features, as well as the process for creation and for recording and obtaining information about
legal entities, is available on the relevant websites of each state. See Annex I of this Guide for a state-bystate list of these websites.
This Guide will provide information on the following legal entities that are formed in the United States:
corporation, limited liability company (LLC), limited partnerships (LPs), limited liability partnerships (LLPs),
and limited liability limited partnerships (LLLPs). The detailed characteristics of each of these entities can
be found in Section II of the Guide. Each of these types of legal entities is formed by filing the appropriate
document with each state's office of the Secretary of State or other designated filing office.
4.

What is the role of Company Registries in the United States?

In the U.S., the company registry is the Secretary of State (or other designated office) in each State. These
offices are responsible for overseeing and administering the company formation process in each state,
including the registration and filing of information that is required to create and maintain the types of
legal entities permitted in each state. These offices also maintain the records and provide information to
the public relating to these entities.
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See31 CFR § 1010.605 implementing section 312 of the USA PATRIOT Act.

5.

How is basic information

on legal entities obtained and recorded in the United States?

All legal or business entities created in the U.s. must be registered in a state's company registry (see
Annex II). The actual mechanics of creating a corporation or LLC for example may vary slightly from state
to state, but are generally very similar. The designated filing office of each state reviews each business
entity filing to ensure that it meets the state's statutory requirements. The information listed below,
which is required to be filed with the state filing office, is publically available.
For corporations, every state requires the filing of a corporate governance document (called the "articles
of incorporation,"
"certificate of incorporation," or "charter") with the state filing office, together with
the payment of a filing fee. This document, which is usually signed by its incorporators, constitutes proof
of its incorporation and its form and existence, and includes some or all of the following, depending on
the rules in that state:
•

corporation's

name;

•

address of its registered office and name and address of its registered

•
•
•
•

name and address of each incorporator or organizer;
authorized shares;
its purpose and, in some cases, its powers; and
initial directors (i.e. directors at time of formation).

agent':

Some states may provide for additional information (see Annex III for the state-by-state list).
For limited liability companies (LLCs), as for corporations, the requirements also vary somewhat from
state to state. Every state requires the filing of an organization document (generally called a "certificate of
organization," "certificate of formation," or "articles of organization") which constitutes proof of its
organization, form, and existence. This document, signed by the organizer, generally includes the
following:
•
•
•
•

name of the LLC;
address of its registered office and name and address of its registered agent;
whether the LLC is managed by its owners ( who are called "members') or by persons
selected by the owners (called "managers"); and
any other matters that the members wish to include.

Other matters regarding the governance and operation of an LLC are generally set forth in a separate
document sometimes called an "operating agreement" or "limited liability company agreement," which is
not filed with the appropriate filing office but generally is maintained by the LLC itself. In addition, both
corporations and LLCs are required to file periodic (usually annual) reports with the state. The
information required by each state in those reports is set forth in Annex III.
A limited partnership (LP)3 is formed by filing a certificate of limited partnership with the appropriate
state filing office. The certificate generally includes the following:
•
the name of the limited partnership;
In the United States, a registered agent is a business or individual designated to receive service of process when a
business entity is a party in a legal action or summons. The registered agent for a business entity may be an
individual member of the company, or a third party, such as the organization's lawyer or a service company.
3 Section 201 of the Uniform Limited Partnership Act governs the formation of LPs; the current Act has been
adopted by 19 states, although its predecessor was adopted in 49 states and contained the same requirements.
2

3

•

the street and mailing address of the initial designated office and the name and street and
mailing address of the initial agent for service of process;

•

the name and the street and mailing address of each general partner;

•

whether the limited partnership

•

any additional

information

is a limited liability limited partnership;

and

required by that state.

A certificate of limited partnership may also contain any other matters but may not vary or otherwise
affect the provisions of the Uniform Limited Partnership Act (or other applicable state law).
The certificate is reviewed by the appropriate filing office who will furnish a certificate of existence for a
limited partnership upon payment of a fee.
An LP is also generally required to file a periodic (usually annual) report with the state+which typically
includes the following information:
•

the name of the limited partnership or foreign limited partnership;

•

the street and mailing address of its designated office and the name and street and mailing
address of its agent for service of process in this state;

•

the street and mailing address of its principal office (in the case of a limited partnership);
and

•

the state or other jurisdiction under whose law the foreign limited partnership
the case of a foreign limited partnership).

is formed (in

A limited liability limited partnership (LLLP), which is a type of LP, is subject to the same formation
reporting requirements.

and

A general partnership (which is created by agreement among the partners rather than by a filing with a
state) may become an LLps by filing a statement of qualification with the state. The statement must
contain the following:
•

the name and street address of the partnership's
street address of an office in the state, if any;

•

if the partnership does not have an office in this state, the name and street address of the
partnership's agent for service of process":

•

a statement

•

a deferred effective date, if any.

chief executive office and, if different, the

that the partnership elects to be an LLP; and

There is also an annual report requirement? which typically includes the following

information:

•

the name of the LLP and the state or other jurisdiction
liability partnership is formed;

under whose laws the foreign limited

•

the street address of the partnership's
address of an office of the partnership

•

if the partnership does not have an office in the state, the name and street address ofthe
partnership's current agent for service of process.

chief executive office and, if different, the street
in the state, if any; and

Section 210, Uniform Limited Partnership Act.
s Section 1001, Uniform Partnership Act (UPA),adopted in all states except Louisiana.
6 The agent of an LLP for service of process must be an individual who is a resident of the state or other person
authorized to do business in the state.
7 Section 1003 of the UPA.
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6.

How is beneficial ownership

information on legal entities obtained and recorded in the United

States?

Currently, there are no state or federal requirements for legal entities to disclose the identity of the :
beneficial owners at the time of creation. However, legal entities that have employees, operate a
business, or are otherwise required to file with the Internal RevenueService (IRS) are required to obtain
an Employer Identification Number (EIN)8, and identify a so-called "responsible party." This disclosure is
also a requirement under the Bank SecrecyAct for a business entity to open certain types of u.S. bank
account. The definition of "responsible party" largely tracks the definition of beneficial owner under the
regulations for certain private banking accounts (see above). Thus, the vast majority of legal entities
formed in the United States are required to disclose beneficial ownership information to the IRS for tax
administration purposes. This information is only available to law enforcement for use in non-tax
investigations with a court order", A tax return or return information obtained via court order cannot be
disclosed to foreign government officials, except for tax administration purposes pursuant to a treaty,
convention, or information exchange agreement".
Although not yet legally mandated except in certain circumstances (e.g. private banking), many financial
institutions do gather beneficial ownership information for legal entities as part of their customer
identification programs, which is intended to mitigate ML/TF risk when establishing business operation
accounts and conducting on-off transactions on behalf of a legal entity Such information can be
compelled by law enforcement and foreign competent authorities can seek and obtain these financial
records through mutual legal assistance requests.
7.

How are legal arrangements (express trusts and trust-like agreements) formed in the United

States?
Unlike legal entities, a trust is a contractual arrangement between the person who provides the funds or
other assets and specifies the terms (called the settlor or grantor) and the person with control over the
funds or other assets (the trustee) for the benefit of those who benefit from the trust (the beneficiaries).
In some situations the grantor, trustee, and beneficiary are all the same person. Becausea trust is
essentially a private contractual agreement between the settlor and the trustee (whether individual or
corporate), the effect is that, unlike a corporation or LLC, there is no state registration requirement.
Under some state laws, certain trusts may own or control other types of legal entities. Some business
owners thus attempt to obscure ownership or control of a business enterprise, legitimate or illegal, by
use of trusts as holding companies or intermediary entity.

8 Through completing IRS Form SS-4.
926 U.S.c. § 6103(i)
1026
U.S.c. 6103(k)(4).
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The figure illustrates one example of a typical family trust. Trustees can make discretionary distributions
for the wife and descendants during the wife's life. Upon the wife's death, the trust separates into
separate trusts for each child and that child's family. Becausesiblings are often in different
circumstances (financial, geographic, priorities, etc.), splitting the trust in this fashion is often beneficial
for all. The child's trust can be set up in different ways: the grantor may provide in the trust agreement
that the child will get outright distributions of the trust principal in slugs (1/3 at age 25, 1/3 at age 30 and
balance at 35, for example) or keep it in trust for life but giving the child more control or limited
withdrawal rights as the child gets older.
In the United States, trusts generally are created either by a Last Will and Testament on death, or by a
written declaration or trust agreement executed by the settlor during life. In each case, the trustee takes
legal title to property for the purpose of protecting, managing, distributing, and/or conserving it for the
benefit of the trust beneficiaries, in accordance with the terms of the trust and applicable state law. The
beneficiaries are those who have been given a beneficial interest in the trust, although this interest
frequently is not determinable. In one commonly used trust structure, the trustee may make
distributions occasionally to one or more of the beneficiaries as the trustee may deem appropriate in the
trustee's sole and absolute discretion. Thus, it is entirely possible that some beneficiaries might receive
nothing from the trust. The creation, funding, and administration of trusts are matters of state (and not
federal) law. Information concerning trustees, settlors, and beneficiaries of trusts that are subject to
state law or federal income tax law is available.
In order to fulfil their fiduciary duties with regard to U.S. law, a trustee must know and maintain current
information on the identity of any other trustee, of the settlor{s), and of all beneficiaries. A class of
beneficiaries (such as the descendants of the grantor) will expand and contract as beneficiaries die and
others are born. In addition, a trustee has an obligation to maintain adequate records, which is implicit in
the duty to act with prudence+ and the duty to report to beneficiaries+.
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Uniform Trust Code, 5.804.
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Uniform Trust Code, s. 813.

6

All domestic trusts (with a few limited exceptions, such as a grantor trust using the grantor's Social
Security number as its taxpayer identification number), and all foreign trusts that earn income that is
effectively connected with a U.S. trade or business, or that otherwise are required to file a U.S. tax
return, are required to obtain an EIN by filing an application with the IRS that identifies the trust, the
trustee, and the trustee's address. This EIN must be provided to each bank, broker, or other entity when
opening an account or purchasing property in the name of the trust.
8.

How is information

on legal arrangements obtained and recorded in the United States?

In order to fulfil its fiduciary duties, a trustee must know the identity of any other trustee, of the settlors
and protector (if any), and of all beneficiaries. Inherent in a trustee's obligations is his or her duty of
loyalty to the beneficiaries, which can only be discharged if the beneficiaries are known to the trustee".
Under state law, in order to properly administer a trust and discharge the trustee's fiduciary obligations,
the trustee generally may be required to retain information regarding the settlor, trustee, and
beneficiaries for at least several years after the termination of the trust, and is likely to be required to
retain such information indefinitely.
Because trusts are essentially private contracts, information about beneficiaries of a trust is not publicly
available or otherwise recorded in a state registry. U.S. law enforcement may be able to subpoena
information
information
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relating to trusts from the trustee, a financial institution, a lawyer, or another source. Trust
can be shared with foreign counterparts pursuant to mutual legal assistance requests.

Restatement third, Trusts, s. 78, Uniform Trust Code, s. 802

II.

Types of Legal Entities

There are many types of legal entities able to be formed in the United States. This Guide will provide
information on five commonly used entities: 1) Corporations; 2) limited liability Company (LLC); 3)
limited Partnership (LP): 4) limited liability Partnership (LLP); and 5) limited liability Limited
Partnership (LLLP). In addition, Annex I provides a list of the different types of legal entities that can be
found in each U.S. State.
Historically, corporations were the dominant form of legal entity in the United States. The corporation is
a legal entity that is capitalized by stock contributions and whose owners' liability for its obligations is
limited to the amount of their contributions. More recently, the limited liability company (LLC) has
become increasingly popular in the United States. An LLC provides limited liability to its owners (who are
called "members)" and, like a partnership, is not taxed as an entity. Limited partnerships (LPs), limited
liability partnerships (LLPs), and limited liability limited partnerships (LLLPs) are also legal entities that
may be formed in the United States. The choice of legal entity involves a consideration of numerous
factors, including legal liability, taxation, ease of administration, capital formation preferences of
organizers and management flexibility. The following are general characteristics; these may vary
depending on applicable state law.
Corporation
Type of legal entity

Corporation

What is the minimum number of natural persons required for formation?

1

Yes
Is there a requirement to register with the company registry?
Is there a requirement to provide verification for identity of natural persons
(shareholders, representatives of bodies corporate and beneficial owners)?
Is there a residency requirement for directors?
Are bearer shares/share warrants permitted?
Is a Trust and Company Service Provider required to form?
Is a registered agent in the jurisdiction of formation required?
Is the entity required to hold financial account(s) in jurisdiction of formation?
Are tax filings required in the jurisdiction of formation (even if there are no direct
tax liabilities)?
Does the jurisdiction allow for nominee directors?
If so, are they required to disclose their status as nominee directors?
If so, are the nominee directors required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?
Does the jurisdiction allow for nominee shareholders?
If so, are they required to disclose their status as nominee shareholders?
If so, are the nominee shareholders required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?
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No

X
X
X
X
X
X
X
X
X

X
X
X

Limited Liability Company
Type of legal entity

(LLC)
Limited Liability Company

What is the minimum number of natural persons required for formation?
Is there a requirement to register with the company registry?
Is there a requirement to provide verification for identity of natural persons
(shareholders, representatives of bodies corporate and beneficial owners)
Is there a residency requirement for directors?
Are bearer shares/share warrants permitted?
Is a Trust and Company Service Provider required to form?
Is a registered agent in the jurisdiction of formation required?
Is the entity required to hold financial account(s) in jurisdiction of formation?
Are tax filings required in the jurisdiction of formation (even if there are no direct
tax liabilities)?
Does the jurisdiction allow for nominee directors?
If so, are they required to disclose their status as nominee directors?
If so, are the nominee directors required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?
Does the jurisdiction allow for nominee shareholders?
If so, are they required to disclose their status as nominee shareholders?
If so, are the nominee shareholders required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?

1

Yes
X

No
X
X
X
X

X
X
X
X

X
X
X

Limited Partnership (LP), Limited Liability Partnership (LLP) and Limited Liability Limited Partnership
(LLLP)
Type of legal entity

What is the minimum number of natural persons required for formation?
Is there a requirement to register with the company registry?
Is there a requirement to provide verification for identity of natural persons
(shareholders, representatives of bodies corporate and beneficial owners)
Is there a residency requirement for directors?
Are bearer shares/share warrants permitted?
Is a Trust and Company Service Provider required to form?
Is a registered agent in the jurisdiction of formation required?
Is the entity required to hold financial account(s) in jurisdiction of formation?
Are tax filings required in the jurisdiction of formation (even if there are no direct
tax liabilities)?
Does the jurisdiction allow for nominee directors?
If so, are they required to disclose their status as nominee directors?
If so, are the nominee directors required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?
Does the jurisdiction allow for nominee shareholders?
If so, are they required to disclose their status as nominee shareholders?
If so, are the nominee shareholders required to obtain information on and/ or
disclose the identity of natural person(s) on whose behalf they are acting?
9

Limited Partnership (LP),
Limited Liability Partnership
(LLP) and Limited Liability
Limited Partnership (LLLP)
2
Yes
No
X
X
X
X
X
X
X
X
X

X
X
X

III.

How to Access Information

This guide will address the ability to access information on entities formed in the United States available
in 1) registries and 2) other channels..
Registries

Each U.S. state has a separate registry. Information on those registries can be found in Annex II
In general, the following information is publicly available online (free or for a nominal fee, with no log-in
requirements):
1.
Name of Legal Entity
2.
Entity Number (if any)
3.
Type of Legal Entity
4.
Date of Incorporation
5.
Current Status (active, etc.)
6.
Principal Address of Business
7.
Principal Purpose of Business
8.
Registered Agent Information
9.
Officer/Director Information
10. Memorandum
11. Articles of Incorporation
12. Application/Certification of Formation
13.
Annual/Biennial Reports
14. Historical Document (example: past annual filings)
In general, the following information is not available online, but may be available through another form
of public access (i.e. in person only or via a pre-registration requirement) or to law enforcement, through
specific procedures listed in further detail below:
1.
Shareholder/Member Information: law enforcement agencies would have to go through an
administrative subpoena process to compel production.
2.
Bank Account Information: DOJ/law enforcement agencies would have to get subpoena for
records.
3.
Payment Records: DOJ/law enforcement agencies would have to get subpoena for records.
Registry update

Generally, the information is updated at the time of filing of annual or biennial reports. States also have
the authority to sanction persons who file false information with the company registry.
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Online Access
(free or for
nominal fee,
no log-in
requirements)
Name of Legal Entity
Entity Number (if any)
Type of Legal Entity

X
X
X

Date of Incorporation
Current Status (active, etc.)
Principal Address of
Business
Principal Purpose of
Business
Registered Capital
Registered Agent
Information
Officer! Director
Information (incl. power of
representation)
Shareholder! Member
Information

X
X
X

Memorandum
Articles of Incorporation
Application! Certificate of
Formation
Annual! Biennial Reports
Shareholder Register

Register of Charges
Bank Account Information

11

Law
Enforcement
Access only

For Information/ documents
accessible only by Law Enforcement,
please describe how an investigator
may accessinformation

X
For corporations only.

X
X
X

X

Not available to public. LEAs have to
go through an administrative
subpoena process to compel
production.

X

Not available to public. States do not
require this. LEAs can seek it from
the company or registered agent. For
shell companies this information is
often not available.

X

agencies
DOJ/law
enforcement
would have to get subpoena for
records.
DOJ/law enforcement agencies
would have to get subpoena for
records.

X
X
X.
X

X

Payment Records

Historical Documents
(example: past annual
filings)

Other Public
Access
(available in
person only or
via preregistration
requirement}

X

X

Other Channels

The explanation below outlines the channels by which foreign authorities may obtain information on
legal entities, legal arrangements, or relevant persons from different sources in the United States.
All formal legal assistance requests in criminal and forfeiture or confiscation matters are processed
through the Department of Justice (DOJ) Office of International Affairs (OIA). OIA serves as the U.S.
central authority for mutual legal assistance treaties (MLATs) and multilateral conventions to which the
United States is party. OIA coordinates all incoming and outgoing requests for evidence, including
records and testimony, as well as extradition requests. Requestsfor assistance in civil casesare
transmitted by the DOJ Civil Division's Office of Foreign Litigation. Non-conviction based forfeiture and
confiscation requests go to OIA, not the Civil Division.
The United States has more than 100 MLATs in force with countries around the globe. Under most
MLATs, the United States can provide a wide array of assistance not prohibited by domestic law,
including but not limited to: information exchange, evidence gathering, obtaining testimony, service of
process, restraint and forfeiture of assets, transferring persons in custody for testimony or other
purposes, executing searches and seizures, and investigative steps such as undercover investigations,
controlled deliveries, and communication interception, etc. The United States is also a party to numerous
international conventions that may be useful in financial investigations, including: the 1988 Vienna
Convention, the Palermo Convention (UNTOC),the U.N. Convention Against Corruption (UNCAC),the
Inter-American Convention on Mutual Legal Assistance in Criminal Matters, and the 1999 U.N.
Convention for the Suppression of the Financing of Terrorism. The full range of MLA can be provided in
accordance with the United States' international obligations under these conventions.
Pertaining to beneficial ownership and other relevant information held by TCSPs, financial institutions,
and DNFBPs, the United States can seek the appointment of a commissioner by a federal district court.
This commissioner, usually a government attorney, is authorized to use compulsory process to obtain
information, testimony, and evidence on behalf of a country that has requested assistance, whether via
MLAT request or letter rogatory. MLAT requests made pursuant to bilateral or multilateral instruments
are the best method for obtaining evidence related to beneficial ownership, such as bank records or
corporate formation documents. Such requests are necessarywhen compulsory process is required.
However, before resorting to the formal MLAT process, the United States encourages foreign authorities
to use police-to-police or other informal channels, especially if the information requested is intended to
be used as intelligence in the course of investigation, not as evidence in court (at least initially).
U.S. officials welcome informal inquiries and can provide certain assistance before receiving a formal
request for mutual legal assistance. The United States has numerous law enforcement agency and
Department of Justice attaches posted abroad who can facilitate assistance in support of foreign
investigations. Foreign investigators are advised to take advantage of the U.S. law enforcement
personnel posted in their countries or regions. Law enforcement liaisons positioned in U.S. embassies
around the globe can work with agents in the United States to uncover beneficial ownership information,
or, at a minimum, help to target more formal requests (e.g. MLATs,financial intelligence unit requests).
They can also discuss investigative techniques above and beyond obtaining records and testimony that
might prove useful considering the unique circumstances of each case, such as surveillance, interviews,
customs screenings, monitoring mail, or electronic communications intercepts.
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Furthermore, the United States is an active member of CARIN, the Camden Asset Recovery Interagency
Network, an informal network of contacts and a cooperative group concerned with all aspects of
confiscating the proceeds of crime. CARIN consists of practitioners from 53 jurisdictions and 9
international organizations. CARIN requests are a useful tool, particularly to refine future MLA requests
and to make initial inquiries into the beneficial ownership and asset holdings of investigative targets. The
United States is also a member of the Egmont Group", an association of 139 financial intelligence units

(FlUs) from around the world that have agreed to share financial intelligence with one another in support
of criminal or terrorism investigations. Through the Financial Crimes Enforcement Network (FinCEN,the
United States' FlU), financial intelligence can be shared with a foreign counterpart FlU, and ultimately
with law enforcement, in an Egmont member state. The available information may include bank account
information, cross-border and currency transaction reports, suspicious transaction reports, reports of
cash purchases, criminal information, and records that may be on file with a public registry, some of
which may provide insight into beneficial ownership of legal entities.
In significant investigations, FinCEN may be able to search a vast swath ofthe U.S. financial system
(22,OOO financial institutions) for accounts or transactions of specified individuals, entities, and
organizations engaged in, or reasonably suspected of engaging in, terrorist acts or money laundering
activity. This process, known as a 314{a) request, can provide lead information within two weeks of
FinCEN'squery. Foreign law enforcement, through FinCEN, may use a 314{a) request after other
investigative alternatives have been exhausted or are unavailable. Such requests through FinCEN can be
made by a U.S. law enforcement agency on behalf of foreign investigators if the criteria for using 314{a)
are met. The responses from U.S. financial institutions are either positive or negative, and follow-up in
the form of subpoenas may be necessaryto determine facts pertaining to beneficial ownership.
Sensitive issues can arise when information pertaining to beneficial ownership is sought from legal
professionals. For example, subpoenas can be sent to lawyers when the U.S. is providing international
assistance to another country, but the facts must be examined carefully and high-level approvals may be
required from within the U.S. Department of Justice. In the United States, the attorney-client privilege
protects from disclosure the confidential communications between attorney and client made for the
purpose of furnishing or obtaining legal advice or assistance. The privilege can be overcome where it can
be shown that the attorney in question was actively participating in the criminal activities of his client.
Furthermore, where advice is sought from an attorney but it is not legal advice the privilege does not
apply. Additionally, to the extent that an attorney acts as a nominee shareholder, trustee, settlor, a
company director, or under a power of attorney to represent a company in its business affairs, the
disclosure of information resulting from, and in relation to, such activity, cannot be declined on the
grounds of attorney-client privilege.
Tax information obtained by the officers or employees of a Federal agency pursuant to a court order
cannot be disclosed to foreign government officials", except for tax administration purposes pursuant to
a treaty, convention, or information exchange agreement".
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U.S.c. § 6103(i)
U.S.c. § 6103(k)(4)

Channels

through

which foreign authorities

may obtain information

Legal entities! Relevant Individuals
(directors, shareholders, managers, associates, family members, etc.)
Infarmation/
Intelligence

Explanatian

Mutual Legal
Assistance

Sharing Inquiry

Yes17

Explanatiolil

Request

No

Yes
X

Interviews with
relevant Individuals
Records/
documents

No

X

Legal arrangements! relevant individuals
(trustees [nonprofessional], settlers, beneficiaries, protectors, etc.)
Informationl
Mutual Legal
Intelligence
Explanation
Assistance
Sharing Inquiry
Request
Yes
No
Yes
No
tnterviews with
relevant Individuals
Records/docu ment
s

Explanatian

X
X

Financial Institutions
Information/
Intelligence
Sharing Inquiry
Yes
No
Interviews with
personnel
Accounts records/
documents

Explanation

Mutual Legal
Assistance
Request
Yes
No
X
X

Trust and Company Service Providers
Informatian/
Mutual Legal
Intelligence
Explanation
Assistance
,
Sharing Inquiry
Request
Yes
No
Yes
No
Interviews with
personnel
Accounts records/
documents

Explanation

Explamatian

X
X

17 U.S. law enforcement agencies may be willing to interview U.S persons in so-called "knock and talks" and persons may agree
to speak with them. The U.S. can and has provided reports of such interviews to foreign authorities. However, when an agent
doesn't have a subpoena or searcli warrant in hand, the interviewee is only participating on a voluntary basis and may choose
not to speak at all. Law enforcement has reported that persons are generally more amenable to this than banks, firms, or more
"corporate" entities to which access is tightly controlled.
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